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C Releases Final Rule Requiring Hedge Fund Manager Registration 

December 2, 2004, the Securities and Exchange Commission (“Commission”) issued its adopting release (the “Adopting 
ase”) for a new rule that requires certain hedge fund managers to register with the Commission under the Investment 
isers Act of 1940 (the “Advisers Act”) and amending certain other rules.  The Adopting Release is available at 
://www.sec.gov/rules/final/ia-2333.pdf.  The new rule and the rule amendments are substantially similar to those proposed 

 summer.  A summary of the new rule and rule amendments is available at http://www.ffhsj.com/cmemos/ 
206_SEC_Rules.pdf. 

egistration a Foregone Conclusion? 

 203(b)(3)-2 requires a domestic 
e fund manager with 15 or more 
ts during the preceding 12 months 
with more than $30 million in assets 
er management to register with the 
mission as an investment adviser.1  

some hedge fund managers, 
stration may be inevitable due to their 
ting or expected scale of business.  
registration may not be a foregone 
lusion for the hedge fund manager 
se number of clients or value of assets 
er management is near the threshold 
l or for the manager that questions 
tenance of a business model that 

ld require registration.  

As a result, hedge fund managers should 
evaluate whether to proceed with a 
business model that would require 
registration and whether the make-up of 
existing funds requires alteration.  For 
example, a hedge fund manager may 
decide not to register to avoid SEC audits, 
employee trading restrictions, or any of 
the other impositions to which it would be 
subject as a registered adviser.  That 
manager may choose to remain below the 
15-client level or to manage primarily 
proprietary assets or assets attributable to 
non-US investors, which would not be 
counted towards the asset value threshold.  
Or, a domestic hedge fund manager may 
decide to move offshore and to manage 
the assets of non-U.S. investors.  Some  

managers may seek to impose on 
investors two-year lock-up periods in 
order to avoid a determination of that fund 
as a “private fund” for the purpose of 
counting clients.2 

Alternatively, a hedge fund manager may 
decide to register in order to maintain or 
grow its business.  In general, domestic 
hedge fund advisers required to register 
with the Commission will have to comply 
with the full scope of the Advisers Act 
and the regulations adopted thereunder, 
including regulations concerning custody 
of client assets, soliciting new investors, 
charging performance fees, 
recordkeeping, employee training, 
supervising advisory activities, and audit 
procedures. 

     

. 
Copyright ©

                                       

The new Rule does not alter the requirements regarding assets under management as previously set forth in Rule 203A-1 of the 
Investment Advisers Act of 1940.  If the adviser maintains its principal office in a state that has enacted an investment adviser statute, 
then the adviser may register with the SEC if it has assets of at least $25 million.  Therefore, if the adviser has assets under management 
between $25 and $30 million, registration is optional. 

Hedge fund managers should keep in mind that the use of side letters that provide some, but not all, investors the opportunity to redeem 
shares within two years, would bring the fund within the definition of a “private fund” and, therefore, would require the adviser to look 
through the fund for the purpose of counting clients towards the threshold level.
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Planning for Registration 

Prospective registrants might begin the 
process of positioning themselves for 
registration by setting out a timeline of 
target dates by which to have in place the 
prerequisite policies, procedures, and 
requirements of the new rule.  The rule is 
effective as of February 10, 2005 and by 
February 1, 2006, each adviser must: (a) 
have an effective registration under the 
new rule on Form ADV; (b) have in place 
all policies and procedures required by the 
new rules; (c) designate a chief 
compliance officer; and (d) ensure 
compliance with custody rules.   

A usable planning timeline should work 
backwards from the compliance date of 
February 1, 2006.  For example, new 
registrants will be required to file Form 
ADV with the Commission in order to 
provide the Commission with 
“information about the number of hedge 
funds managed by advisers, the amount of 
assets in hedge funds, the number of 
employees and types of other clients these 

advisers have, other business activities 
they conduct, and the identity of persons 
that control or are affiliated with the 
firm.”  The Form ADV must be filed by 
February 1, 2006.  Prior to that date, 
however, the hedge fund manager must 
have an effective registration under the 
new rule.  Some hedge fund managers 
will need to arrange for an audit of their 
private funds or, in the alternative, for 
quarterly transaction statements to be 
distributed to the investors in the absence 
of audit results.  Further, the new rule 
requires compliance with the Advisers 
Act also by February 1, 2006.  The 
Advisers Act itself imposes a series of 
obligations on the registered adviser, 
including a requirement that the adviser 
make and keep for a prescribed period of 
time certain types of records that the 
Commission deems in the interest of 
investors, and expressly directs the 
adviser to establish, maintain and enforce 
written policies and procedures 
reasonably designed to prevent the misuse 
of material, non-public information by the 

adviser or by persons associated with the 
adviser.  In order for an adviser to meet 
the compliance deadlines, therefore, the 
adviser will need to develop and vet the 
required policies and procedures well in 
advance of the compliance date.  In 
addition, the adviser will need to 
designate a chief compliance officer, 
which may require the retention of 
additional personnel. 

In the short term, managers of funds 
marketed to non-qualified clients should 
take note that under the new rules, non-
qualified clients that invest in a fund 
before February 10, 2005 are permitted to 
remain in the fund and to add to their 
accounts after the adviser of the fund 
registers even though the fund charges a 
performance fee.  However, non-qualified 
clients that invest in such a fund after 
February 10, 2005 must divest their 
interests from the fund once the adviser 
registers.   

SecMail® is published by the Securities Regulation, Compliance and Enforcement Group of, and is a registered trademark and servicemark of Fried, 
Frank, Harris, Shriver & Jacobson LLP. 
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For more information please contact any of the following attorneys in Fried Frank’s Corporate Department: 

Washington, DC 

Richard A. Steinwurtzel 

Christopher M. Salter 

Alida R. Barletta 

New York 

Lawrence N. Barshay 

Jessica Forbes 

David M. Morris 

Gil Raviv 
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Tel. 44.20.7972.9600 
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