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ay, the SEC proposed changes to the current securities offering system that would: 

• allow electronic delivery of, and internet access to, offering documents in lieu of physical prospectus delivery,  
• encourage issuers to make more information available during the offering period, and  
• focus issuers and underwriters on potential liability if insufficient information is provided during the offering process.   

 proposed changes also would make it easier for the largest and most well-known public companies to raise capital by 
ing securities more easily.  Even before the seventy-five day comment period begins, a few aspects of the proposed changes 
worth noting. 

The SEC is entering the internet 
age.  The most significant aspect 
of the proposed rules is 
“access = delivery.”  Under these 
rules, companies would no longer 
have to print and deliver to investors 
final prospectuses on millions of 
pounds of paper because filing with 
the SEC on EDGAR (or in the case of 
an IPO prospectus,  providing 
electronic delivery) would be deemed 
sufficient to satisfy the delivery 
requirements of the federal securities 
laws.  The SEC estimates that the 
savings in printing and delivery costs 
alone will be almost two hundred 
million dollars, making this a “major 
rulemaking.”  The new rules also 
would allow written communications 
to potential investors (such as emails 
from underwriters) to include a 
hyperlink to the registration statement 
so that the information is easily 
accessible.   

2. Automatic shelf registration would 
be available for “Well-Known 
Seasoned Issuers.”  This proposal 
would create a new category of 
issuers, “Well-Known Seasoned 
Issuers,” that have been reporting 
companies for at least a year, whose 
filings have been timely and whose 
public float is at least $700 Million or 
that have issued at least $1 Billion in 
registered debt securities within the 
previous three years and will register 
only debt securities.  These Well-
Known Seasoned Issuers would be 
eligible for a more streamlined 
“automatic” shelf registration 
process.  Companies eligible for this 
process could: 

• register an unspecified amount of 
various classes or types of 
securities on an automatically 
effective Form S-3 or F-3, 

without allocating between 
primary or secondary offerings; 

• add additional classes of 
securities and additional majority 
owned subsidiaries as registrants 
after effectiveness; 

• exclude more information from 
the base prospectus (including 
the plan of distribution); 

• identify selling security holders 
in prospectus supplements; and 

• pay registration fees in advance 
or as securities are taken down.   

The requirement that an issuer register 
only securities it intends to sell within a 
two-year period would be replaced by a 
requirement to file an updated registration 
statement every three years.  No “speed 
bumps” would slow these offerings 
because the SEC would not review the 
registration statement before it becomes 
effective.  Instead, the SEC would rely on 
its recently enhanced review process for 
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periodic filings.  The proposal would, 
however, require Exchange Act periodic 
filings to include: 

• disclosure of risk factors; 
• disclosure of an issuer’s status as 

a voluntary filer; and 
• for accelerated filers, disclosures 

of material, unresolved 
comments from the SEC staff 
that are more than 180 days old. 

3. More information would flow to 
the public.  Under the proposed 
rules, Well- Known Seasoned Issuers 
would be free to engage in oral and 
written communications at any time, 
exempt from quiet period restrictions, 
as long as information about the 
offering is filed with the SEC in a 
“free writing prospectus.”  Other 
issuers would have this opportunity 
after the registration statement is 
effective.  A free-writing prospectus 
is a written communication, including 
an electronic communication outside 
the prospectus, which constitutes an 
offer.  Failure to file a free-writing 
prospectus could be a violation of 
Section 12(a)(2) of the Securities Act 
of 1933 and Section 10(b) and Rule 
10b-5 of the Securities Exchange Act 
of 1934.  Failure to file would not be 
a violation of Securities Act Section 5 
(the general registration requirement 
of the Securities Act, a violation of 
which currently provides a right of 
rescission without regard to the 
accuracy of the information in the 
prospectus).  Also, Section 11, the 
general liability provision for 
misstatements and omissions, would 
not apply to the free writing 
prospectus because it would not be 
deemed part of the registration 
statement.  Removing the most 

onerous liability provisions should 
enable greater communication 
between issuers and the public during 
the offering process. 

4. The timing for liability would 
change.  The SEC’s proposal would 
ensure that an issuer’s liability would 
be measured by the information 
available to the investor when the 
customer’s order occurs, not after the 
order when the final prospectus is 
filed.  Although issuers and 
underwriters typically evaluate 
whether information added to the 
disclosure documents late in the 
process is material (and therefore 
would require recirculation to 
investors), the new rules may 
increase the communication process 
to make sure the record is clear that 
investors had access to all material 
information before finalizing the 
buying decision.  Under the SEC’s 
proposal, the filing of a prospectus 
supplement would establish a new 
effective date and, as a result, the 
information in the supplement would 
be included in the registration 
statement for disclosure liability 
purposes. 

5. In certain areas, the new rules 
would codify current practice.  The 
new rules would create a safe harbor 
against “gun jumping” liability for 
companies that announce factual 
information during the offering 
process as long as the announcement 
is not different in manner, timing or 
content from similar corporate 
releases outside of the offering 
context.  Public companies would be 
allowed to issue forward-looking 
statements under this safe harbor.   

The rules would expand exemptions 
for research reports used by broker-
dealers.  They would also expressly 
allow procedural communications 
during the offering process such as 
notices regarding scheduling, 
invitations to road shows, account 
opening information, and descriptions 
of how an auction will work.   

6. Road shows would be regulated.  
Under the SEC’s new proposals, 
underwriters’ road show slides would 
be considered “free writing 
prospectuses” and generally would 
have to be filed with the SEC, unless 
the issuer made at least one version of 
the road show available electronically 
to an unrestricted audience.  This is a 
significant deviation from current 
practice.   

The proposed rules apparently would not 
ease current restrictions on certain issuers, 
such as those involved in blank check, 
shell companies, penny stock offerings or 
certain issuers that have violated the 
federal securities laws or have had 
financial difficulties.  Nor would the 
proposed rules apply to investment 
companies, business development 
companies or merger and acquisition 
transactions, because separate regulatory 
structures already apply to those types of 
issuers and transactions.  The rules also 
would not alter the process for private 
offerings.  

Although the devil will be in the details of 
the approximately 400 page set of rule 
proposals, the SEC’s general descriptions 
of this new process are promising and set 
the stage for significant reform in the near 
term.  These are just our early impressions 
of the proposals.  More details (and 
perhaps clarifications) to come. 

2 Copyright © 2004. Fried, Frank, Harris, Shriver &  Jacobson LLP. All rights reserved. 

  Securities Regulation, Compliance and Enforcement Group 



SecMail® is published by the Securities Regulation, Compliance and Enforcement Group of, and is a registered trademark and servicemark of Fried, 
Frank, Harris, Shriver & Jacobson LLP. 

SecMail® is provided free of charge to subscribers. If you would like to subscribe to this E-mail service, please send an E-mail message to 
SecMail@ffhsj.com and include your name, title, organization or company, mail address, telephone and fax numbers, and E-mail address.  

To view copies of previous SecMails, please visit our SecMail® archives at http://www.ffhsj.com/secreg/secarch.php3 

To view copies of previous Securities To Our Client Memoranda, please visit our archives at 
http://www.ffhsj.com/firmpubs.php?topic=Securities+Regulation%2C+Compliance+and+Enforcement 

For more information please contact any of the following attorneys in Fried Frank’s Corporate Department: 

Washington, DC 

Dixie L. Johnson 

Richard A. Steinwurtzel 

Andrew P. Varney 

Alida Barletta 

New York 

Jean E. Hanson 

 

New York 

One New York Plaza 
New York, NY 10004-1980 
Tel. 212.859.8000 
Fax 212.859.4000 

Washington, DC 

1001 Pennsylvania Ave, NW 
Washington, DC 20004-2505 
Tel. 202.639.7000 
Fax 202.639.7003 

 

Los Angeles 

350 South Grand Avenue 
Los Angeles, CA 90071 
Tel. 213.473.2000 
Fax 213.473.2222 

London 

99 City Road 
London EC1Y 1AX 
England 
Tel. 44.20.7972.9600 
Fax 44.20.7496.9293 

Paris  

5, boulevard de la Tour 
Maubourg 
75007 Paris 
France 
Tel. 33.140.62.22.00 
Fax 33.140.62.22.29 

 

Frankfurt 

Rahmhofstrasse 2-4 
60313 Frankfurt am Main 
Germany 
Tel. 49.69.133.868.0 
Fax 49.69.133.868.90 
 
 
www.friedfrank.com 

 

3 Copyright © 2004. Fried, Frank, Harris, Shriver &  Jacobson LLP. All rights reserved. 

  Securities Regulation, Compliance and Enforcement Group 

mailto:secmail@friedfrank.com
http://www.friedfrank.com/secreg/secarch.php3
http://www.friedfrank.com/firmpubs.php?topic=Securities+Regulation%2C+Compliance+and+Enforcement
http://www.friedfrank.com/johnsdi
http://www.friedfrank.com/steinri
http://www.friedfrank.com/varnean
http://www.friedfrank.com/barleal
http://www.friedfrank.com/hansoje
http://www.friedfrank.com/

	Washington, DC
	Dixie L. Johnson
	Richard A. Steinwurtzel
	Andrew P. Varney
	Alida Barletta
	
	New York


	Jean E. Hanson
	
	New York
	Washington, DC
	Los Angeles
	London
	Paris
	Frankfurt



