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C Approves Revised NYSE Corporate Governance Proposals 

November 4, 2003, almost two years after the collapse of Enron, the SEC approved the final version of the New York Stock 
hange’s corporate governance rules (http://www.sec.gov/rules/sro/34-48745.htm).  The rules were initially published by the 
 for notice and comment on April 17, 2003 (http://www.ffhsj.com/secreg/pdf/sc030421.pdf).  The new rules will have both 
ediate and long-ranging effects on the organization and operations of listed companies. 

ndependent Directors.  Under the 
l rules, a majority of a listed 
pany’s directors must be independent.  
irector is “independent” unless the 

board of directors affirmatively 
rmines that the director has no 
terial relationship” with the company 
er directly or as a partner, shareholder 
fficer of an organization that has a 
ionship with the company).  The 
pany must disclose the basis for this 
rmination in its proxy statement or, if 
ompany does not file a proxy 
ment, in its Form 10-K.  Boards are 
d to consider all relevant facts and 

umstances in making independence 
rminations.  Importantly, commentary 
e rules provides that the NYSE does 

view significant stock ownership, by 
f, as a bar to an independence finding.  

• a director who receives, or whose 
immediate family member 
receives, more than $100,000 per 
year in direct compensation from 
the company, other than director 
and committee fees and pension 
or other forms of deferred 
compensation for prior service 
(provided such compensation is 
not contingent in any way on 
continued service), is not 
independent until three years 
after he or she ceases to receive 
more than $100,000 per year in 
such compensation; 

A board may adopt categorical standards 
to assist it in determining director 
independence. The company may then 
disclose that all directors meet these 
standards without having to detail the 
immaterial relationships it considered.  If 
adopted, such standards must be 
disclosed.  Any determination of 
independence for a director who does not 
meet these standards must be specifically 
explained. 

The final rules provide the following per 
se disqualifications from independent 
status: 

• a director who is an employee, or 
whose immediate family member 
is an executive officer, of the 
company is not independent until 
three years after the end of such 
employment relationship; 

• a director who is affiliated with 
or employed by, or whose 
immediate family member is 
affiliated with or employed in a 
professional capacity by, a 
present or former internal or 
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external auditor of the company 
is not independent until three 
years after the end of the 
affiliation or the employment or 
auditing relationship; 

• a director who is employed, or 
whose immediate family member 
is employed, as an executive 
officer of another company 
where any of the listed 
company’s present executives 
serve on that company’s 
compensation committee is not 
independent until three years 
after the end of such service or 
the employment relationship; and 

• a director who is an executive 
officer or an employee, or whose 
immediate family member is an 
executive officer, of a company 
that makes payments to, or 
receives payments from, the 
listed company for property or 
services in an amount which, in 
any single fiscal year, exceeds 
the greater of $1 million, or 2% 
of such other company’s 
consolidated gross revenues, is 
not independent until three years 
after falling below such 
threshold. 

Commentary added during the rulemaking 
process states that a charitable 
organization shall not be considered a 
“company” for purposes of testing 
payments under the $1 million or 2% test.  
However, a listed company must disclose 
in its annual proxy statement or, if it does 
not file a proxy statement, in its Form 10-
K, any charitable contributions made by 
the company to any charitable 
organization in which a director serves as 

an executive officer if, within the 
preceding three years, contributions in any 
single fiscal year exceeded the greater of 
$1 million, or 2% of such charitable 
organization’s consolidated gross 
revenues.   

During the rulemaking process, the NYSE 
reduced the look-back periods in all the 
per se disqualifications from five years to 
three years and reversed its position on 
the application of the look-back periods to 
directors who end relationships that 
jeopardize independence prior to the 
effective date of the rules.  In the final 
rules, the look-back periods are no longer 
limited to prospective application.  During 
the first year after the adoption of the 
rules, a one-year look-back period will 
apply to the independence tests, and after 
the end of that first year, the full three-
year look-back period will begin to apply.  

The final version of the per se 
disqualifications and the related 
commentary also: (i) clarify that an 
“immediate family member” does not 
include an individual who is no longer a 
family member due to legal separation or 
divorce, or an individual who has died or 
become incapacitated; (ii) bar directors 
whose immediate family members are 
executive officers of the company from 
being considered independent; (iii) add a 
look-back provision to the employment 
test; (iv) modify the test involving direct 
compensation of greater than $100,000 
per year to be a per se disqualification 
from independent status rather than a 
rebuttable presumption of non-
independence; (v) note that the board need 
not consider (a) compensation received by 
a director for former service as an interim 
Chairman or CEO or (b) compensation 
received by an immediate family member 

for service as a non-executive employee 
of the listed company, under the test 
involving direct compensation of greater 
than $100,000 per year; and (vi) clarify 
that the test involving payments by 
another company to and from the issuer 
will only compare such payments to the 
other company’s gross revenues, rather 
than to both the other company’s and the 
issuer’s gross revenues. 

2.  Executive Sessions.  Non-
management directors, defined as those 
directors who are not company officers 
within the meaning of Rule 16a-1(f) under 
the Securities Exchange Act of 1934, as 
amended (the “Exchange Act”), must 
meet at regularly scheduled executive 
sessions without management.  The 
proposals contain no guidance as to how 
frequently these meetings should occur.  
A provision added during the rulemaking 
process provides that if the group of non-
management directors includes directors 
who are not independent, the company 
should schedule an executive session of 
the independent directors at least once a 
year. 

If one director is chosen to preside at the 
executive sessions of non-management 
directors, his or her name must be 
disclosed in the proxy statement or, if the 
company does not file a proxy statement, 
in the Form 10-K.  Alternatively, the 
company may disclose the procedure by 
which a presiding director is selected for 
each executive session.  In order that 
interested parties may be able to make 
their concerns known to the non-
management directors, a company must 
disclose a method for such parties to 
communicate directly with the presiding 
director or non-management directors as a 
group, although the final NYSE rules 
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eliminate the requirement that such 
method of communication be confidential.  
Such method of communication may be 
the same procedure used to comply with 
Rule 10A-3(b)(3) under the Exchange 
Act, which provides for the submission of 
complaints by employees to the audit 
committee. 

3.  Nominating/Corporate Governance 
and Compensation Committees.  Under 
the final rules, listed companies must have 
nominating/corporate governance and 
compensation committees comprised 
exclusively of independent directors.  
Both committees must adopt and publish 
on the company website a written charter 
that addresses specified topics, including 
the committee’s purpose and 
responsibilities and an annual 
performance evaluation of the committee. 

The nominating/corporate governance 
committee must, at a minimum: (i) 
identify individuals qualified to become 
board members, consistent with criteria 
approved by the board, and select or 
recommend that the board select the 
director nominees for the next annual 
meeting of shareholders; (ii) develop and 
recommend to the board a set of corporate 
governance principles applicable to the 
corporation; and (iii) oversee the 
evaluation of the board and management.  
The existence of the nominating 
committee would not override any 
contractual rights of third parties to select 
board members. 

The compensation committee must, at a 
minimum: (i) review and approve 
corporate goals and objectives relevant to 
CEO compensation, evaluate the CEO’s 
performance in light of those goals and 
objectives, and, either as a committee or 

together with the other independent 
directors (as directed by the board), 
determine and approve the CEO’s 
compensation level based on this 
evaluation; (ii) make recommendations to 
the board with respect to non-CEO 
compensation, incentive-based 
compensation plans and equity-based 
plans; and (iii) produce a compensation 
committee report on executive 
compensation as required by the SEC to 
be included in the company’s proxy 
statement or Form 10-K.  The NYSE 
revised this provision during the 
rulemaking process to clarify that all 
independent directors, and not just 
independent directors on the 
compensation committee, may be 
involved in approving the CEO’s 
compensation.  Unlike the revised Nasdaq 
corporate governance rules, which were 
also finalized on November 4, 2003, the 
NYSE did not allow the compensation 
committee or the independent directors to 
recommend CEO compensation to the full 
board for determination, rather than 
making such determination unilaterally.  
Several comment letters, including one 
submitted by the ABA, raised concerns on 
this issue relating to potential conflicts 
between the listing standards and state 
corporate law requirements.  

The rules provide that boards may allocate 
the responsibilities of the 
nominating/corporate governance and/or 
compensation committees to other 
committees, provided that those 
committees are composed entirely of 
independent directors.  Any such 
committee must publish a committee 
charter. 

4.  Audit Committees.  Under the final 
NYSE rules, a listed company must have 

an audit committee that (i) satisfies the 
requirements of Rule 10A-3 under the 
Exchange Act; (ii) has a minimum of 
three members; and (iii) consists entirely 
of independent directors.  Commentary 
added in the rulemaking process states 
that the NYSE will allow companies to 
cure defects in audit committee 
compliance as provided in Rule 10A-
3(a)(3) under the Exchange Act.  As 
stated in such rule, if a member of the 
audit committee ceases to be independent 
for reasons outside the member’s 
reasonable control, that person may 
remain on the audit committee until the 
earlier of the next annual shareholders 
meeting or one year from the occurrence 
of the event that caused the member to be 
no longer independent.  Companies must 
provide notice of such events to the 
NYSE. 

Each audit committee member must be 
financially literate, as such qualification is 
interpreted by the company’s board in its 
business judgment, or become so within a 
reasonable amount of time.  At least one 
member must have accounting or related 
financial management expertise, as the 
company’s board interprets such 
qualification.  Commentary added in the 
rulemaking process provides that a board 
may presume that an “audit committee 
financial expert,” as defined by Item 
401(h) of Regulation S-K, has accounting 
or related financial management expertise.   

The audit committee must adopt and 
publish on the company website a charter 
that addresses the committee’s purpose, 
an annual performance evaluation of the 
audit committee and the duties and 
responsibilities of the audit committee.  
At a minimum, the audit committee must 
undertake the responsibilities set out in 
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Rule 10A-3(b)(2),(3),(4) and (5) under the 
Exchange Act relating to (i) oversight of 
registered public accounting firms; (ii) 
complaints relating to accounting, internal 
controls or auditing matters; (iii) authority 
to engage advisors; and (iv) funding as 
determined by the audit committee.  In 
addition, an NYSE company’s audit 
committee must: 

• at least annually, obtain and 
review a report by the 
independent auditor describing: 
the firm’s internal quality-control 
procedures; any material issues 
raised by the most recent internal 
quality-control review, or peer 
review, of the firm, or by any 
inquiry or investigation by 
governmental or professional 
authorities, within the preceding 
five years, respecting one or 
more independent audits carried 
out by the firm, and any steps 
taken to deal with any such 
issues; and (to assess the 
auditor’s independence) all 
relationships between the 
independent auditor and the 
company; 

• discuss the company’s annual 
audited financial statements and 
quarterly financial statements 
with management and the 
independent auditor, including 
the company’s disclosures under 
Management’s Discussion and 
Analysis of Financial Condition 
and Results of Operations; 

• discuss the company’s earnings 
press releases, as well as 
financial information and 
earnings guidance provided to 

analysts and rating agencies 
(Commentary clarifies that the 
discussion may be done 
generally (i.e., discussion of the 
types of information to be 
disclosed and the type of 
presentation to be made) and that 
the audit committee need not 
discuss in advance each earnings 
release or each instance of 
earnings guidance.); 

• discuss policies with respect to 
risk assessment and risk 
management; 

• meet separately, periodically, 
with internal auditors (or other 
personnel responsible for the 
internal audit function) and with 
independent auditors; 

• review with the independent 
auditor any audit problems or 
difficulties and management’s 
response; 

• set clear hiring policies for 
employees or former employees 
of the independent auditors; and 

• report regularly to the board of 
directors. 

Commentary to the rules states that while 
the fundamental responsibility for the 
company’s financial statements and 
disclosures rests with management and 
the independent auditor, the audit 
committee must review: (i) major issues 
regarding accounting principles and 
financial statement presentations, 
including any significant changes in the 
company’s selection or application of 
accounting principles, and major issues as 
to the adequacy of the company’s internal 

controls and any special audit steps 
adopted in light of material control 
deficiencies; (ii) analyses prepared by 
management and/or the independent 
auditor setting forth significant financial 
reporting issues and judgments made in 
connection with the preparation of 
financial statements, including analyses of 
the effects of alternative GAAP methods 
on the financial statements; (iii) the effect 
of regulatory and accounting initiatives, as 
well as off-balance sheet structures, on the 
financial statements of the company; and 
(iv) the type and presentation of 
information to be included in earnings 
press releases (paying particular attention 
to any use of “pro forma,” or “adjusted” 
non-GAAP, information), as well as 
review any financial information and 
earnings guidance provided to analysts 
and ratings agencies. 

5.  Internal Audit Function.  Companies 
must maintain an internal audit function to 
provide management and the audit 
committee with ongoing assessments of 
the company’s risk management processes 
and system of internal control.  A 
company may outsource this function to a 
firm other than its independent auditor. 

6.  Corporate Governance Guidelines. 
Listed companies must adopt formal 
corporate governance guidelines, 
including guidelines on: (i) director 
qualification standards; (ii) director 
responsibilities; (iii) director access to 
management and, as necessary and 
appropriate, outside advisors; (iv) director 
compensation; (v) director orientation and 
continuing education; (vi) management 
succession; and (vii) an annual self-
evaluation of the board.  
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The company must post the corporate 
governance guidelines on its website and 
state in its annual report on Form 10-K 
that the guidelines, as well as the 
committee charters discussed above, are 
available on the company website and, 
upon request, in print to any shareholder.   

7.  Codes of Conduct.  Listed companies 
must adopt and disclose a formal code of 
business conduct and ethics for directors, 
officers, and employees.  At a minimum, 
the following topics must be addressed in 
the code of business conduct and ethics: 
(i) conflicts of interest; (ii) corporate 
opportunities; (iii) confidentiality; (iv) fair 
dealing; (v) protection and proper use of 
company assets; (vi) compliance with 
laws, rules and regulations (including 
insider trading laws); and (vii) 
encouraging the reporting of any illegal or 
unethical behavior. 

Each code of business conduct and ethics 
must also contain compliance standards 
and procedures that will facilitate the 
effective operation of the code.  Any 
waivers of the code of business conduct 
and ethics for directors or executive 
officers may only be made by the board of 
directors or a board committee and must 
be promptly disclosed.  The company 
must post the code of business conduct 
and ethics on its website and state in its 
annual report on Form 10-K that the code 
is available on the company website and 
in print to any requesting shareholder.  

8.  New CEO Certification and 
Notification Responsibilities.  Under the 
final rules, each listed company CEO 
must certify to the NYSE each year that 
he or she is not aware of any violation by 
the company of NYSE corporate 
governance listing standards.  The rules 

require that both this certification, and any 
CEO/CFO certifications required to be 
filed with the SEC, be disclosed in the 
listed company’s annual report to 
shareholders or, if the company does not 
prepare an annual report to shareholders, 
in the company’s annual report on Form 
10-K filed with the SEC.  

Each listed company CEO must promptly 
notify the NYSE after any executive 
officer of the company becomes aware of 
material noncompliance with the new 
corporate governance rules.  Language 
added in the rulemaking process clarifies 
that such notification must be in writing. 

9.  New Penalty Regime.  The rules 
create a new penalty for any violation of 
an NYSE standard: a public reprimand 
letter.  The NYSE may issue a public 
reprimand letter to any listed company, 
regardless of the type of security listed or 
the country of incorporation, that it 
determines has violated a NYSE listing 
standard.  This new sanction gives the 
NYSE a less harsh enforcement option 
than suspension or delisting, although 
both of these remain in the arsenal for 
repeated or flagrant listing standard 
violations.  The rules do not intend the 
public reprimand letter to be used in the 
case of companies (i) that fall below the 
financial and other continued listing 
standards provided in Chapter 8 of the 
Listed Company Manual or (ii) as added 
during the rulemaking process, that fail to 
comply with the audit committee 
independence requirements of Rule 10A-3 
under the Exchange Act.  

10.  Foreign Private Issuers.  Subject to 
two exceptions, the final rules allow listed 
foreign private issuers to follow home-
country practices instead of the NYSE’s 

corporate governance rules, provided that 
the issuer makes its U.S. investors aware 
of the significant ways in which its home-
country practices differ from those 
followed by domestic companies under 
NYSE listing standards.  NYSE issuers 
should provide this disclosure in a brief 
and general summary of the significant 
differences, not a cumbersome analysis.  
The issuer may provide this disclosure on 
its website, if the site is in the English 
language and accessible from the U.S., or 
in the English language version of its 
annual report distributed to U.S. 
shareholders.  If the issuer only provides 
disclosure through its website, the annual 
report must state that fact and provide the 
site address.  Both U.S. and foreign 
counsel to the foreign private issuer will 
need to work together to determine 
appropriate disclosure.  Unlike foreign 
private issuers listed on Nasdaq, who 
must apply for an exemption from the 
Nasdaq corporate governance 
requirements, the NYSE’s exemption for 
foreign private issuers is automatically 
available for issuers who satisfy the 
standards set forth in the exemption.   

Although the NYSE rules generally allow 
foreign private issuers to follow home-
country practices, such issuers must still: 
(i) comply with the requirement to have 
an audit committee that satisfies the 
requirements of Rule 10A-3 under the 
Exchange Act; and (ii) adhere to the 
CEO-notification rule regarding 
noncompliance with the new corporate 
governance rules.  In a departure from the 
proposed rule, the final rule does not 
require foreign private issuers to satisfy 
any audit committee requirements in the 
final rules that are additional to the 
requirements of Rule 10A-3 under the 
Exchange Act. 
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11.  Controlled Companies.  A 
“controlled company,” defined as a 
company of which more than 50% of the 
voting power is held by an individual, a 
group or another company, is exempt 
from the requirements to have (i) a 
majority of independent directors; (ii) an 
independent nominating/corporate 
governance committee; and (iii) an 
independent compensation committee.  A 
controlled company that takes advantage 
of any or all of these exemptions must 
disclose that choice and the basis for that 

choice in its annual proxy statement or 
Form 10–K.  

12.  Timeline.  The final rules will 
generally take effect on the earlier of (i) a 
company’s first annual meeting occurring 
after January 15, 2004 or (ii) October 31, 
2004.  If a company with a classified 
board would be required to change a 
director who would not normally stand for 
election at such annual meeting, the 
company may continue such director in 
office until the second annual meeting 
after such date, but no later than 

December 31, 2005.  Foreign private 
issuers must achieve compliance with the 
audit committee requirements by no later 
than July 31, 2005.  In addition, the final 
rules provide for transition periods 
applicable to (i) companies listing in 
conjunction with their initial public 
offering; (ii) companies that are emerging 
from bankruptcy or have ceased to be 
controlled companies; and (iii) companies 
listing upon transfer from another market. 
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99 City Road 
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Tel. 44.20.7972.9600 
Fax 44.20.7496.9293 
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5, boulevard de la Tour Maubourg 
75007 Paris 
France 
Tel. 33.140.62.22.00 
Fax 33.140.62.22.29 
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