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Keeping Secrets 
 
Of all people, lawyers and other securities and business professionals are expected to protect 
confidential information provided to them in trust.  When these professionals trade in securities for 
personal profit using secret information entrusted to them, the SEC acts to right the wrong.  Until a 
few months ago, anyone settling civil insider trading charges could count on having to pay 
“disgorgement” (giving up the profits they made or the losses they avoided by engaging in the illegal 
trading), a one-time penalty of that same amount, and pre-judgment interest on the disgorgement.  
This standard prompted hefty payments – at least double the amount of ill-gotten gains, and often 
much more, due to the delay in resolving the cases.  The standard also encourages settlement in a 
program that needed settlement incentives, since most insider trading cases are, of necessity, built 
solely on circumstantial evidence.  The SEC reserved its full power – seeking a treble penalty from a 
federal court – for cases in which no settlement occurred.  But recent events suggest that, for 
professionals facing civil insider trading charges, the price of settlement has gone up.   
 
Settled cases provided the first confirmation of this trend.  For example, in May of this year, the SEC 
settled insider trading charges against Steven Goldberg, a lawyer and former stockbroker who 
allegedly purchased stock after learning of an impending merger from a client.  When announcing 
the settlement, the SEC said that the conduct was “especially egregious particularly considering the 
defendant’s breach of his professional obligations.”  
http://www.sec.gov/litigation/litreleases/lr17505.htm.  Rather than accepting the traditional one - time 
penalty amount in settlement, the SEC forced Mr. Goldberg to pay a two - time penalty and also 
barred him from re-entering the brokerage industry.   
 
Mr. Goldberg’s case was not the first.  In the past several months, the SEC has also required one-
and-a-half- time penalties from a broker-dealer and public company chairman who allegedly traded 
upon an illegal tip about an upcoming merger, http://www.sec.gov/litigation/litreleases/lr17395.htm, 
a bank employee who allegedly traded and tipped others after learning about a bank customer’s 
planned acquisitions,  http://www.sec.gov/litigation/litreleases/lr17364.htm, and an officer of a 
public company who allegedly purchased stock issued by his employer after participating in merger 
discussions and attending a board meeting at which a potential acquisition was discussed,  
http://www.sec.gov/litigation/litreleases/lr17424.htm.   
 
Whenever the price of settling goes up, some will choose to litigate.  Often, this proves to be the 
right decision, but not always.  In one case decided last week, the defendants agreed to disgorge their 
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unlawful gains but took the SEC to court to determine, among other things, the penalty amount.  
http://www.sec.gov/litigation/litreleases/lr17592.htm. The SEC alleged that George Matus, a Senior 
Vice President of Investor Relations at a public company, tipped his brother Peter to impending 
negative earnings news at his company.  After receiving the tip, Peter Matus purchased put options 
that netted a profit of almost $210,000 after the release of the earnings disappointment.  The court 
found the defendants’ conduct to be egregious and imposed the maximum three- time penalty of 
$629,820 against each of them.  In a further sign of disgust with George Matus’ complete disregard 
of his professional responsibilities, the court barred him from serving as an officer and director of a 
public company.  
 
The SEC’s apparent readiness to insist on upward departure from its traditional one-time penalty 
settlement formula in insider trading cases involving professionals who breach their clients’ trust is 
likely to generate difficulties in the settlement process.  Until some certainty arises in the scope of a 
fair settlement, many hours will be spent by SEC lawyers and defense counsel fighting over whether 
particular settlement terms are fair, and cases will be litigated that should have been settled.  But in 
these days, when even Congress is entering the business of investigating insider trading allegations, 
predictability is hard to come by, and the uncertainties of litigation may therefore seem all the more 
appealing.       
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