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Charles James Confirmed by Senate -- Bush Administration Antitrust 
Team in Place 
 
The United States Senate finally confirmed Charles A. James as Assistant Attorney General for the Antitrust 
Division of the United States Department of Justice on June 14, 2001.  Timothy J. Muris was confirmed as the 
Chairman of the Federal Trade Commission by the Senate on May 25, and assumed office on June 4. 

James has already appointed R. Hewitt Pate and Deborah Herman as Deputy Assistant Attorneys General.  It 
is rumored that Michael L. Katz of the University of California at Berkley, School of Business will be the 
Division’s lead economist.  At the Commission, William C. Kovacic has been selected as General Counsel, 
David Scheffman will lead the Bureau of Economics, Joseph Simons will be Director of the Bureau of 
Competition and J. Howard Beales will head the Consumer Protection Bureau. 

While at the Antitrust Division during the previous Bush administration James was a primary drafter of the 
1992 Horizontal Merger Guidelines.  During his recent confirmation hearings, James did not set forth specific 
plans or changes in approach to antitrust enforcement.  He did, however, suggest that he would try to give 
additional guidance in the areas of vertical mergers and agency analysis of network effects. 

Immediately prior to Muris’ appointment, he served as an economic adviser to President Bush.  During the 
Reagan administration he held several positions within the FTC, including Director of the Bureau of Consumer 
Protection and Director of the Bureau of Competition. 

James’ Public Pronouncements on Antitrust Policy 

Testimony of Charles A. James on behalf of the U.S. Chamber of Commerce, Federal Trade 
Commission Project on Joint Ventures (December 4, 1997). 

 

In this testimony James foc uses on the flexibility 
and pro-competitive benefits of joint ventures, 
touching on their pervasive use in many rapidly-
changing markets.  He compares the treatment 
of joint ventures and mergers under antitrust law 
and advocates several changes to put joint  
ventures on equal footing with other ownership 
structures.  Among other things, he calls for an 

expansive reading of the Copperweld doctrine 
to analyze the conduct of a joint venture as a 
single entity rather than as a combination of 
independent actors.  Addressing the risk of 
private antitrust litigation, James questions the 
continued availability of treble damages in rule 
of reason cases, calling on the agencies to 
examine the issue further. 

 
Mergers’ Game of Chance -- Whose Rules Are in Play?, Legal Times (February 6, 1995) (with 
Joe Sims). 
 

The authors criticize the merger enforcement 
system, highlighting the different standards 
and practices of the FTC and DOJ.  Describing 
the time-consuming FTC process, they argue 
that the Commission should be forced to 
litigate its merger cases in the federal courts 

rather than administrative proceedings.  
Finally, the article calls for reform and judicial 
review of the Second Request process, given 
the burden and uncertainty associated with the 
ill-defined concept of “substantial compliance.” 
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Federal Trade Commission Chair Timothy Muris Addresses the American Antitrust Institute 
Conference on June 12, 2001 

In his inaugural speech as Chairman of the 
Federal Trade Commission, Timothy Muris 
praised the work of his predecessor, Chairman 
Robert Pitofsky, and indicated that the transition 
to new leadership would be marked more by 
continuity than by conflict.  Muris noted, 
however, that he has not always agreed with 
Pitofsky and suggested several areas in which 
his leadership may differ from that of Pitofsky.  
Muris made these remarks before the Second 
Annual Conference of the American Antitrust 
Institute, held at the National Press Club, at 
which Pitofsky was presented with an 
achievement award from the AAI. 

In his address, Muris provided an overview of 
Pitofsky’s achievements at the FTC, beginning 
with his role as Counsel to the ABA Commission 
to Study the FTC, in 1969.  It was the work of 
this ABA Commission that provided the FTC 
with a blueprint to reform an agency seen as 
being in need of fundamental change.  As 
Chairman of the FTC during the 1990s, Pitofsky 
oversaw what Muris termed a “full flowering of 
the FTC’s consumer protection mission.”  In this 
area, Muris noted, “differences were largely 
inconsequential.  We agreed that the 
Commission needed to assert national 
leadership more aggressively; focus on 
significant cases, particularly fraud; work closely 
with the states; and provide clearer guidance to 
industry.” 

In discussing the activities of the FTC that affect 
competition, Muris placed great emphasis on 
the role that economics plays in informing FTC 
decisions.  Regarding antitrust, Muris said, “we 
must have solid economic analysis that is firmly 
grounded in facts and real world institutions.” 

Muris spoke of the “widespread agreement” that 
“horizontal cases, both mergers and agreements 
among competitors, are the mainstays of antitrust,” 
perhaps suggesting that vertical mergers will receive 
less emphasis under the Muris FTC than under the 
Pitofsky FTC. 

Muris noted that the Pitofsky FTC made greater use 
of its special institutional tools by conducting fact-
finding hearings and workshops, and completing 
studies designed to assess the effects of FTC 
enforcement actions.  In the development of FTC 
policy, Muris said, “[f]uture Commissions will no 
doubt continue to use these unique FTC 
capabilities.”  The Chairman also spoke of the 
bipartisan recognition that antitrust is an important 
tool in regulating our economy.  “A freely functioning 
market, subject to the rules of antitrust, provides 
maximum benefits to consumers.” 

Muris made special note of the willingness of the 
FTC, under Pitofsky, to take on complex matters like 
the intersection of intellectual property and antitrust.  
“Although I have disagreed with some of the Pitofsky 
Commission’s initiatives here,” Muris said, “we agree 
that the potential for anticompetitive abuse of 
intellectual property is an increasingly important 
area.  While recognizing the necessity of protecting 
valid intellectual property rights, future Commissions 
will no doubt remain active.” 

After being presented with the AAI achievement 
award, Pitofsky made some brief remarks of his own.  
While not critical of his successor, he noted a 
growing lack of support in the business community 
for antitrust enforcement, where once small business 
was a strong supporter of antitrust policy.  Pitofsky 
also wondered which groups will be strong 
proponents of antitrust in the coming years. 
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Reminder:  Important Changes to Hart-Scott-Rodino Rules and Filing Requirements are 
Approaching. 
 
As reported in Fried Frank Antitrust and Competition Law AlertTM on May 23, 2001 the Federal Trade 
Commission has announced upcoming changes in the reporting requirements that will affect all Hart-Scott-
Rodino (“HSR”) filers as of July 1.  The Standard Industrial Classification system is to be replaced with North 
American Industrial Classification System (“NAICS”).  Parties contemplating an HSR filing after July 1 will 
need to  re-classify their revenues.  In a change to become effective along with the transition to the NAICS, 
premerger notification filings will be required to include revenue data for 1997 as the base year, along with 
revenue data for the most recent year.  Thus, 1992 revenue data no longer will be required.  We expect that 
this will ease some of the burden associated with complying with base year revenue reporting for many 
companies. 

 For more information on these matters please contact any of the following partners in Fried Frank’s Antitrust 
Department: 

 
Washington, DC  New York  

Charles F. (Rick) Rule 202.639.7003 or 212.859.8994 Linda R. Blumkin 212.859.8085 

Deborah A. Garza 202.639.7270 Ira S. Sacks  

Barry Nigro 

Alexander R. Sussman 212.859.8005  

    
 

Our antitrust practice is based in our Washington, DC, New York and Los Angeles offices. We provide 
state-of-the-art counsel on a wide variety of matters in connection with competition law in the United 
States and abroad and work very closely with Fried Frank’s corporate transactions practice, providing 
an invaluable link between antitrust and the key capital markets driving today’s strategic transactions. 
The antitrust group also works closely with the intellectual property practice on matters relating to 
trademark and patent litigation issues, where parallel antitrust or unfair competition claims or 
counterclaims are often asserted. 

Fried Frank Antitrust and Competition Law Alert™  is a trademark and servicemark of Fried, Frank, 
Harris, Shriver & Jacobson 
 
Fried Frank Antitrust and Competition Law Alert™ is for information purposes only and is not intended 
as a basis for decisions in specific cases. This information is not intended to create, and receipt of it 
does not constitute, a lawyer-client relationship. For advice about specific factual situations, you 
should consult an attorney. 
 
Fried Frank Antitrust and Competition Law Alert™ is provided free of charge to subscribers. If you 
would like to subscribe to this email service, please send an email message to 
antitrust.alert@ffhsj.com and include your name, title, organization or company, mail address, 
telephone and fax numbers, and email address. 
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