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Assistant Attorney General Charles James Addresses ABA 

In his first public address since 
becoming Assistant Attorney General 
for the Antitrust Division of the United 
States Department of Justice, Charles A. 
James announced a program designed to 
improve the Division’s review of 
merger transactions. James stated that 
the program’s goals are to more quickly 
identify critical legal and economic 
issues, facilitate more efficient and more 
focused investigative discovery, and 
provide for an orderly process for the 
evaluation of evidence. James unveiled 
the program in a speech given on 
August 7 at the American Bar 
Association’s 124th Annual Meeting in 
Chicago. 
 
Highlights of the program will include 
aggressive use of the initial Hart-Scott-
Rodino (“HSR”) 30-day waiting period 
to identify possible competitive issues 
and routes of inquiry, and early 
consultations with merging parties to 
negotiate a specific framework for 
conducting an investigation. Under the 
program, the Division will be willing to 
commit to procedural agreements, 
subject to the parties fulfilling reciprocal 
undertakings. In appropriate cases, the 
Division may commit to time tables for 
reaching interim investigative 
conclusions, articulating specific 
competitive concerns or making final 
enforcement decisions regarding the 

proposed transaction. The parties, in 
turn, will be asked to commit to specific 
procedural undertakings with regard to 
the submission of information and 
compliance with particular investigative 
requests.  
 
Under the new procedures, no single 
model for such an agreement is 
contemplated, rather Division Chiefs 
will have discretion as to how a 
potential procedural agreements should 
be structured. Key factors in 
determining how a procedural 
agreement would be structured include: 
the complexity of the transaction under 
review; the Division’s expertise in the 
markets and issues under investigation; 
the volume, types and availability of 
information required to make an 
appropriate law enforcement decision; 
and the likelihood of litigation in the 
event of an adverse prosecutorial 
decision.   
 
This initiative follows a revision to the 
Second Request process announced by 
the Federal Trade Commission last year. 
Those revisions include the 
strengthening of an appeals procedure 
related to Second Request limitations 
issues and a directive to initiate 
meetings with the parties within five 
business days of the issuance of the 
Second Request. However, James’ 
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program goes well beyond the 
procedures implemented by the FTC 
and, if implemented and followed, could 
well represent a significant 
improvement to the merger review 
process at the Division. 
 
Under the program, merging parties are 
still free to simply comply with the HSR 
Second Request process as they have 
done in the past. In such instances, the 
Division would continue to adhere to the 
statutory waiting periods. The program 
is to be implemented shortly after Labor 
Day. 
 
In his speech, James also stressed 
continuity of the Division’s approach to 
antitrust enforcement, stating that “the 

Division’s current mission is no 
different today than it was under my 
predecessors.” 
 
James also mentioned his recently 
completed team of deputy assistant 
attorneys general: Debbie Herman, the 
Deputy Assistant Attorney General for 
civil enforcement; Hew Pate, the Deputy 
Assistant Attorney General for civil 
enforcement in regulated industries; Jim 
Griffin, the Deputy Assistant Attorney 
General for criminal enforcement; and 
Michael Katz, the Deputy Assistant 
Attorney General for economic analysis. 
James also said that a new deputy 
position dedicated to international 
antitrust issues will be created. 

 
Federal Trade Commission Chairman Muris Promises Continuity in 
Antitrust Enforcement 
 
Recently appointed Federal Trade 
Commission Chairman Timothy J. 
Muris told assembled ABA members in 
Chicago at their annual meeting not to 
expect dramatic changes in antitrust 
enforcement by the Commission. “A 
vigorous enforcement program is 
necessary to fulfill the agency's mission 
to protect consumers,” Muris said. 
“Continuity will be the norm, with 
changes at the margins.” 
 
In presenting his vision of the mission 
of the Commission, Muris noted that 
antitrust is an area that has garnered 
bipartisan support. “Although there are 
disagreements about specific cases,” 
Muris said, “there is widespread 

agreement that the purpose of antitrust is 
to protect consumers, that economic 
analysis should guide case selection, and 
that horizontal cases, both mergers and 
agreements among competitors, are the 
mainstays of antitrust. A freely 
functioning market, subject to the rules 
of antitrust, provides maximum benefits 
to consumers.”   
 
Muris said that he will continue to 
pursue the vigorous merger enforcement 
practice that marked the tenure of his 
predecessor, former FTC Chairman 
Robert Pitofsky. “I do not see 
significant change in basic merger 
enforcement from the Pitofsky 
Commission….Problematic mergers 
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will face the same hurdles they did 
during the 1990s.” Muris highlighted the 
significance of the 1982 Merger 
Guidelines in laying the foundation of 
current merger enforcement. The 1982 
Guidelines “incorporated an 
economically sound analytical structure 
that was workable in practice and 
provided clear guideposts for businesses 
and antitrust practitioners….Although 
improved over the years, the core 
analytical structure remains the same. 
The Guidelines have stood the test of 
time and have become even more 
influential. The courts increasingly 
follow them, and they have greatly 
influenced merger enforcement across 
the world.” 
 
In addition, Muris also reiterated the 
importance of fact-based analysis of 
merger enforcement. “No economic 
theory or story-based advocacy about a 
merger will give you a reliable answer 
unless the facts firmly support it. This is 
absolutely as it should be….Just as we 
have the burden of proving that a 
merger likely will be anticompetitive, 

you will need to demonstrate with 
sound, stubborn fact-based analyses the 
claims that you make.” 
 
In his remarks, Muris briefly touched 
upon a number important substantive 
areas where the Commission would be 
focusing its attention in the near future, 
including high tech mergers involving 
significant innovation issues, 
efficiencies, and remedies. In high tech 
cases, the Commission would be 
watchful of transactions involving firms 
which may enjoy some transitory 
monopoly power seeking to merge with 
actual or potential competitors. Muris 
advocated the recognition of additional 
classes of efficiencies based on a solid 
factual foundation. Lastly, Muris 
endorsed the continued use of the 
Commission requiring in certain 
instances an up-front buyer of divested 
assets, particularly in cases when the 
“proposed divestiture involves an asset 
package that constitutes less than an 
ongoing business, whose viability is 
somewhat uncertain, or assets that may 
deteriorate over time.” 

 
  
Timothy Muris Appointments, Federal Trade Commission 
 

g Rafael Edward (Ted) Cruz, Director of Office of Policy Planning 

A Harvard Law School graduate and clerk for Chief Justice William H. Rehnquist of the 
U.S. Supreme Court, Ted Cruz joins the Federal Trade Commission from the 
Department of Justice where he was an Associate Deputy Attorney General. He has also 
served as a Domestic Policy Advisor on the Bush-Cheney campaign and was an 
associate at Cooper, Carvin & Rosenthal.  
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g M. Sean Royall, Deputy Director of Bureau of Competition 

Previously a Special Assistant to Phil Gramm, Sean Royall comes to the Federal Trade 
Commission from Gibson, Dunn & Crutcher where, as a Partner, he practiced antitrust 
litigation exclusively. Mr. Royall is an adjunct professor of antitrust law at Washington 
& Lee University. 
 

g Alden Francis Abbott, Assistant Director of Policy and Evaluation 

Rejoining the FTC after 7 years with the Commerce Department, Alden Abbott will 
serve as the Assistant Director of Policy and Evaluation. A graduate from Harvard Law 
School, Mr. Abbott was previously the Associate Dean for Technology Policy at George 
Mason Law School. 
 

g Joseph J. Simons, Director of the Bureau of Competition 

Formerly an Associate Director of the Bureau, Joseph Simons returns to the 
Commission from a partnership at Clifford Chance Rogers & Wells. While previously 
with the Commission, Mr. Simons developed a technique for applying the market 
definition of the DOJ/FTC Horizontal Merger Guidelines which has been endorsed by 
the Eighth Circuit.  
 

g J. Howard Beales III, Director of the Bureau of Consumer Protection 

J. Howard Beales III, has been named the Director of Consumer Protection. Mr. Beales 
previously served the Commission from 1977-1987 and was recently an associate 
professor of strategic management and public policy at The George Washington 
University. 
 

g David Scheffman, Director of the Bureau of Economics 

David Scheffman has served under five past FTC chairmen, including as Director of the 
Bureau of Economics. Dr. Scheffman received his Ph.D. in economics from M.I.T., is a 
noted expert in economic litigation matters, and previously held a chaired professorship 
of business at Vanderbilt University. 
 

g William E. Kovacic, General Counsel 

Returning to the FTC after a professorship at The George Washington School of Law, 
William Kovacic was previously an Attorney Advisor to Commissioner George W. 
Douglas. Mr. Kovacic has also been an associate at the firm of Bryan Cave and a 
professor at George Mason University School of Law. 
 

http://www.ffhsj.com/practice_groups/antitrust.htm
http://www.ffhsj.com/


 

Fried, Frank, Harris, Shriver & Jacobson   

 
To view copies of previous alerts, or to learn more about our practice group, please visit our practice group's home  
page at  http://www.ffhsj.com/practice_groups/antitrust.htm or Fried Frank's home page at  http://www.ffhsj.com/. 

g Anna H. Davis, Director of Congressional Relations 

Coming from Georgetown University where she was Director of J.D. Career Services, 
Anna H. Davis returns to the FTC a veteran of the office she will now direct. 
 
 
The Fried Frank Antitrust Department continues to expand and has added two new associates 
formerly with the Antitrust Division of the Department of Justice. In addition to seven years 
at the Antitrust Division, David Myers most recently practiced with a firm in Australia, and 
with the Australian Competition Commission prior to that. Rex Fujichaku joins us directly 
from the Antitrust Division where he specialized in merger investigations. 

 

For more information please contact any of the following partners in Fried Frank’s Antitrust 
Department: 

 
Washington, DC 
Charles F. (Rick) Rule 202.639.7003 or 212.859.8994 
Deborah A. Garza  202.639.7270 

   Barry Nigro   
 
New York 
Linda R. Blumkin  212.859.8085 
Ira S. Sacks    
Alexander R. Sussman 212.859.8005  
 
 

Our antitrust practice is based in our Washington, DC, New York and Los Angeles offices. We provide 
state-of-the-art counsel on a wide variety of matters in connection with competition law in the United 
States and abroad and work very closely with Fried Frank’s corporate transactions practice, providing 
an invaluable link between antitrust and the key capital markets driving today’s strategic transactions. 
The antitrust group also works closely with the intellectual property practice on matters relating to 
trademark and patent litigation issues, where parallel antitrust or unfair competition claims or 
counterclaims are often asserted. 

Fried Frank Antitrust and Competition Law Alert™  is a trademark and servicemark of Fried, Frank, 
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