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Failure to Disclose Documents Required Under the Hart-
Scott-Rodino Act Results in Total Divestiture and $19 
Million Disgorgement Penalty 

 
In the case of mergers subject to antitrust 
review, antitrust counsel should be 
consulted to determine what documents are 
required by reporting regulations. 

The Federal Trade Commission announced 
November 20 that The Hearst Corp. has 
agreed to sell a subsidiary and disgorge $19 
million in profits resulting from the 
purchase of a competitor, settling a case 
brought by the Commission in April 
alleging that the company had failed to 
include key documents in its pre-merger 
notification pursuant to the Hart-Scott-
Rodino (HSR) Act. In 1998, The Hearst 
Corp. purchased Medi-Span, which had 
been its only competitor in the provision of  
pharmaceutical data base services. Prices 
for the data surged after the merger closed.  

Bureau of Competition Director Joseph 
Simons said last week he would likely 
encourage the use of disgorgement to 

redress clear violations of the antitrust laws 
where it is possible to identify monetary 
damage to consumers, such as from an 
anticompetitive price increase.  
Disgorgement was previously requested by 
the Department of Justice in a 1999 case, 
U.S. v. Smith International, Inc., and 
Schlumberger Ltd., and one of the FTC’s 
pharmaceutical cases, an action against 
Mylan Pharmaceuticals, Inc., resulted in 
disgorgement of $100 million. According to 
the FTC complaint, The Hearst Corp. 
withheld from its HSR filing several high 
level corporate documents prepared to 
evaluate the Medi Span acquisition that 
would have alerted the government to 
competitive issues raised by the transaction.  
Hearst ultimately produced the documents 
in connection with the FTC’s post-closing 
investigation of the merger, which was 
prompted in part by "extraordinary" price 
increases that followed the merger. 

 

FTC to Hold Hearings on Intellectual Property and Antitrust Issues 

The FTC plans to hold hearings beginning 
in January 2002 on “Competition and 
Intellectual Property Law and Policy in the 
Knowledge-Based Economy.” The hearings 
are intended to explore the effect of 
antitrust and intellectual property law on 
promoting innovation and consumer 

welfare.  They will likely cover areas such 
as  the settlement of patent disputes, the 
standard setting process, and cross 
licensing. The FTC hopes to include 
comment and testimony by representatives 
of  government, business, academia and the 
private bar.  
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The Federal Trade Commission Studies Remedies in Past Merger Cases 

The General Counsel of the Federal Trade 
Commission, William Kovacic, announced 
at the ABA Fall Antitrust Forum November 
16, that the agency will study consummated 
mergers which had been reviewed by the 
FTC to determine whether efficiencies 

projected by the parties actually occurred.  
The FTC will also study whether mergers it 
unsuccessfully challenged in court actually 
resulted in harm to consumers, as predicted 
by the agency. 

 

For more information please contact any of the following partners in Fried Frank’s Antitrust 
Department: 

 
Washington, DC 
Charles F. (Rick) Rule 202.639.7300 or 212.859.8994 
Deborah A. Garza  202.639.7270 
Barry Nigro    
 
New York 
Linda R. Blumkin  212.859.8085 
Ira S. Sacks    
Alexander R. Sussman 212.859.8005  
 
 

Our antitrust practice is based in our Washington, DC, New York and Los Angeles offices. We provide 
state-of-the-art counsel on a wide variety of matters in connection with competition law in the United 
States and abroad and work very closely with Fried Frank’s corporate transactions practice, providing 
an invaluable link between antitrust and the key capital markets driving today’s strategic transactions. 
The antitrust group also works closely with the intellectual property practice on matters relating to 
trademark and patent litigation issues, where parallel antitrust or unfair competition claims or 
counterclaims are often asserted. 
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