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Microsoft Reaches Historic Settlement with United States 
Department of Justice and Nine State Attorneys General 
 
Microsoft Corp. announced on Friday that it 
had reached a settlement with the United 
States Department of Justice in its three-
year antitrust case. The agreement comes 
after five weeks of court-ordered 
negotiations.  Nine state attorneys general 
joined the proposed settlement on Tuesday 
after Microsoft agreed to include some 
additional clarifying language.  The chair of 
Fried Frank’s global antitrust practice, 
Charles F. (Rick) Rule, was a key member 
of the Microsoft negotiating team.  

The settlement, which must now be 
approved by federal judge Colleen Kollar-
Kotelly, was reached after intense 
negotiations at Fried Frank’s offices in 
Washington, D.C.  The proposed settlement 
would impose restrictions and regulations 
for a five-year period on how Microsoft 
develops and licenses its software, works 
with independent software vendors, and 
communicates about the inner workings of 
its software with partners and competitors. 

The Department of Justice presented the 
initial agreement to the court on Friday, 
November 2, 2001.  Nine states signed on 
to the deal on Tuesday after four days of 
additional negotiations and an agreement by 
Microsoft to clarify certain provisions of 
the proposed decree.  Notably, New York, 
Ohio, and Wisconsin, who took the lead 
among the coalition of states in the 
litigation and negotiations, agreed to the 
deal.  Other states agreeing to the deal 

included Illinois, 
Kentucky, Louisiana, 
Maryland, Michigan, 
and North Carolina.   

The revised proposed final judgment will be 
published in the Federal Register later this 
month, along with a Competitive Impact 
Statement.  At that point, the public will have 60 
days to comment on the judgment pursuant to 
the Antitrust Procedures and Penalties Act (also 
known as the Tunney Act). 

California, Connecticut, Florida, Iowa, Kansas, 
Massachusetts, Minnesota, Utah, West Virginia, 
and the District of Columbia have not agreed as 
of today to the proposed settlement.  Discovery 
for the non-settling states’ claim for additional 
remedies has been restarted. 

Attorney General John Ashcroft praised the 
proposed deal and noted that "[t]his historic 
settlement will bring effective relief to the 
market and ensure that consumers will have 
more choices in meeting their computer needs." 

Microsoft Chairman Bill Gates said, "Microsoft 
is committed to making this settlement a 
success. We are committed to becoming a better 
industry leader, and we will continue to deliver 
new innovations to revitalize the economy and 
improve people's lives." 

The proposed final judgment can be found at 
http://www.usdoj.gov/atr/cases/f9400/9495.
htm 
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DOJ Wins Partial Victory In Suit Against VISA And MasterCard 

“The Court agreed with the government’s position that Visa and MasterCard each have market 
power in the credit and network market and that their exclusionary rules which prohibit member 
banks from issuing cards on other credit card networks illegally restrained competition.”  --DOJ 
Press Release, 10/09/01 

On October 9, 2001, a federal court in New 
York gave the Justice Department a partial 
victory in its antitrust suit against Visa and 
MasterCard by ruling that Visa and 
MasterCard can no longer prohibit member 
banks from issuing the credit and debit 
cards of rival networks.  However, the 
Court refused to condemn the practice by 
which a bank that issues a significant 
percentage of its credit cards on one 
network is allowed to sit on the governing 
board of a rival network -- a practice known 
as “governance duality.”  As a result of this 
decision, banks will not be required to 
make a choice between or among networks, 
and they are now free to issue American 
Express, Discover and any other cards, 
along with Visa and MasterCard, if they so 
choose. 

Visa and MasterCard are not-for-profit 
associations owned by thousands of 
member banks that provide authorization 
and settlement services for U.S. credit and 
charge card transactions.  Together, they 
account for more than about 75 percent of 
general purpose credit and charge card 
transaction volume in the United States.  
American Express and Discover are private, 
non-membership corporations that issue 
credit and charge card in competition with 
Visa and MasterCard and respectively 
account for about 20 percent and six 
percent of U.S. transactions volume. 

Exclusionary Rules Prohibited 

Both Visa and MasterCard prohibited their 
members from also issuing American 
Express or Discover cards (though a Visa 
member was free to issue MasterCard and 
vice versa).  Citing NCAA v. Board of 
Regents and Indiana Federation of 
Dentists, the court found that the 
prohibition was an unreasonable restraint of 
trade that: 

• unlawfully restricted the output of 
Visa and MasterCard members by 
prohibiting them from issuing cards 
on rival networks; 

• eliminated competition for new and 
improved products, such as 
multifunction “smart cards.” 

According to the court, while American 
Express and Discover are effective card 
issuers in their own rights, they need access 
to banks in order to achieve the scale 
efficiencies and consumer and merchant 
acceptance enjoyed by Visa and 
MasterCard and to compete in new, multi-
function debit/credit cards.  Banks, 
however, were unwilling to sign up with 
American Express and Discover so long as 
the price of doing so was being kicked off 
the Visa and MasterCard networks.  The 
Court flatly rejected arguments by Visa and 
MasterCard that their exclusionary policies  
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were needed to prevent American Express 
and Discover from “cherry picking” Visa’s 
and MasterCard’s strongest bank issuers.  
According to the Court, the defendants’ 
actual motivation was simply to stop 
competition from American Express and 
Discover. 

In addition to prohibiting the exclusionary 
practice described above, the Court also 
ruled that, for the next two years, all Visa 
and MasterCard member banks are free to 
terminate any obligations in their existing 
agreements with Visa or MasterCard 
requiring them to maintain a specified 
percentage of their card volume on either 
network. 

“Governance Duality” Allowed 

Because so many banks issue both Visa and 
MasterCard products, many of the directors 
of each association represent banks doing 
substantial business on the other network.  
DOJ contended that the overlapping 
financial interests of such directors made 
them less likely to support intensive 
competition by one network against the 
other.  But the trial court found substantial 

evidence of actual, vigorous competition 
between Visa and MasterCard which belied 
theoretical concern about dual governance.  
In some instances, moreover, dual 
governance was procompetitive -- for 
example, by facilitating share-shifting from 
Visa to the newer MasterCard network. 

Significance of U.S. v. Visa to Other Joint 
Ventures 

U.S. v. Visa is a reminder of the importance 
of evaluating the potential effect of 
exclusionary rules adopted by joint ventures 
(such as B2B platforms) in network 
industries.  In U.S. v. Visa, access to the 
member banks of Visa and MasterCard was 
deemed to be essential to the development 
of rival card networks, while continued 
access to the two “dominant” networks was 
deemed to be essential to banks.  Similar 
concerns could arise in other network 
industries where members and customers of 
existing networks may be reluctant to 
associate with an emerging new network if 
the price of doing so is being kicked off of 
an existing network, or if they have to pay 
some form of discriminatory “tax” for 
doing so. 

 

For more information please contact any of the following partners in Fried Frank’s Antitrust 
Department: 

 
Washington, DC 
Charles F. (Rick) Rule 202.639.7300 or 212.859.8994 
Deborah A. Garza  202.639.7270 
Barry Nigro    
 
New York 
Linda R. Blumkin  212.859.8085 
Ira S. Sacks    
Alexander R. Sussman 212.859.8005  
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Our antitrust practice is based in our Washington, DC, New York and Los Angeles offices. We provide 
state-of-the-art counsel on a wide variety of matters in connection with competition law in the United 
States and abroad and work very closely with Fried Frank’s corporate transactions practice, providing 
an invaluable link between antitrust and the key capital markets driving today’s strategic transactions. 
The antitrust group also works closely with the intellectual property practice on matters relating to 
trademark and patent litigation issues, where parallel antitrust or unfair competition claims or 
counterclaims are often asserted. 

Fried Frank Antitrust and Competition Law Alert™ is a trademark and servicemark of Fried, Frank, 
Harris, Shriver & Jacobson 
 
Fried Frank Antitrust and Competition Law Alert™ is for information purposes only and is not intended 
as a basis for decisions in specific cases. This information is not intended to create, and receipt of it 
does not constitute, a lawyer-client relationship. For advice about specific factual situations, you 
should consult an attorney. 
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