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Federal Trade Commission Seeks to Unravel a Consummated 
Merger that had been Reviewed Under HSR Requirements 

“Our actions here should make clear to companies and their antitrust 
counsel that we are quite prepared to bring action against consummated 
mergers.”  
--  FTC Bureau of Competition Director Joe Simons  

On October 25, the Federal Trade 
Commission voted to initiate an 
administrative action to completely undo a 
deal staff had reviewed under the Hart-Scott-
Rodino process earlier in the year. The FTC 
claimed the $84 million merger, which 
concluded eight months ago, substantially 
reduced competition in multiple markets, and 
characterized it as a merger-to-monopoly in 
at least one market. This is not the first time 
the agency has reviewed concluded deals, but 
it is significant in that it is seeking to reverse 
a concluded deal when the parties had 
apparently conformed to HSR filing 
requirements.  

"Unlike the typical situation, this merger was 
consummated. Our actions here should make 
clear to companies and their antitrust counsel 
that we are quite prepared to bring action 
against consummated mergers," said FTC 
Bureau of Competition Director Joe Simons. 
"Antitrust counsel would be well advised to 
counsel their clients about the likely 
consequences of consummating transactions 
that raise substantial competitive issues, 
including bearing the risk of unscrambling 
the eggs, if necessary." 

The Chicago Bridge & Iron Company N.V. 
(CB&I), a leading global engineering and 
construction firm based in Amsterdam, 
acquired the Water Division and Engineered 

Construction Division 
of Pitt-Des Moines, Inc. (PDM), of Texas in 
February 2001. The FTC said the deal 
significantly reduced competition in at least 
four specialty industrial storage tank markets.  

According to the FTC, the combination of 
the two companies has resulted in a 
monopoly in the U.S. markets for two of the 
more difficult and costly products to 
construct -- tanks that hold liquefied natural 
gas at cryogenic temperatures, and thermal 
vacuum chambers, used for testing satellites 
and other aerospace and defense equipment. 
The FTC further claims the merger has 
resulted in a dominant firm in the U.S. 
markets for liquid petroleum gas tanks as 
well as tanks used to store liquid gasses.  

The FTC's notice of contemplated relief 
recognizes that in order to re-establish 
competition, CB&I would have to divest 
assets that are sufficient to recreate a leading 
competitor in each of the relevant product 
markets. The FTC is also seeking the right to 
approve the divestitures.  

The FTC has not yet taken any action that 
would indicate staff believed any insufficient 
or inaccurate documents were filed pursuant 
to the HSR Act.   

Antitrust counsel should be consulted 
regarding any deal that may be perceived to 



 

Fried, Frank, Harris, Shriver & Jacobson  2 

 
To view copies of previous alerts, or to learn more about our practice group, please visit our practice group's home  
page at  http://www.ffhsj.com/practice_groups/antitrust.htm or Fried Frank's home page at  http://www.ffhsj.com/. 
 

lessen competition.  Recent actions on the 
part of the FTC and Department of Justice 
indicate that the agencies are willing to 

aggressively pursue consummated mergers 
they feel have affected competition, at the 
risk of significant cost to the parties. 

 

Department of Justice Announces Program to Streamline the Merger Review 
Process 

DOJ initiative encourages cooperation with the government from the outset of the merger 
review process and provides parties with the opportunity to shape the framework of the 
investigation process. 

On October 12, 2001, the Antitrust Division 
of the Department of Justice released a plan 
designed to simplify the process by which 
the DOJ reviews transactions.  The initiative, 
which was first announced by Assistant 
Attorney General for Antitrust Charles James 
during his August, 2001 speech to the 
American Bar Association, is aimed at 
enabling the government and merging parties 
to resolve secondary issues during the initial 
15-30 day waiting period under the Hart-
Scott-Rodino Act and at encouraging parties 
to cooperate with the government in 
formulating an investigation plan that 
narrowly focuses on significant and complex 
competitive issues.  Specifically, the new 
process provides the Antitrust Division staff 
with increased discretion to “actively tailor 
investigative plans and strategies” to the 
specific facts and circumstances of each 
transaction.   

According to the six-page plan, the DOJ will 
be “as aggressive as possible during the 
initial 15- or 30- day waiting period” in 
consulting with parties to identify key issues 
early and to conclude quickly its review of 
transactions or issues that do not present 
significant competitive concerns.  To that 
end, the plan provides that “as soon as 
feasible during the initial waiting period,” the 
DOJ will request preliminary information 
and materials from the parties relating to the 

details of the transaction at issue.  The 
information that parties may be asked to 
voluntarily provide during this phase could 
include a list of overlapping products, 
marketing brochures, a list of competitors 
and other information relating to the relevant 
products and markets.   

According to the plan, in the event that the 
DOJ determines that further investigation of 
a transaction is warranted, the DOJ will use 
the knowledge gained during the initial 
waiting period to formulate a customized and 
targeted Second Request inquiry.  Charles 
James has stated that during this phase, the 
government will be “open to any proposal 
[from the merging parties] that will serve the 
dual purposes of focusing the investigation 
while protecting the Division’s law 
enforcement prerogatives.”  It remains to be 
seen whether this procedure will result in 
more narrowly-tailored, less burdensome 
Second Requests. 

The initiative also encourages continuing 
open communication and cooperation among 
the parties and the government during the 
post-second request period.  In particular, the 
Antitrust Division chiefs are authorized to 
enter into side-agreements with parties to 
establish investigative procedures in 
exchange for “undertakings by the parties 
regarding their submission of information 
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and compliance with particular investigative 
requests.”  The key factors that investigators 
will consider in drafting procedural 
agreements are:   

(1) The complexity of the transaction; 

(2) The nature and magnitude of the 
competitive concerns raised; 

(3) The DOJ’s expertise in the relevant 
market and with the concerns at issue; 

(4) The volume, types and availability of 
information required to make an 
appropriate law enforcement 
decision; and 

(5) The likelihood of litigation in the 
event of a decision to proceed with an 
enforcement action. 

To facilitate such agreements, the plan 
suggests that the DOJ will contact the parties 
within three days after the issuance of the 
Second Request to discuss the possibility of 
negotiating an investigation plan and 
schedule.  This approach should avoid, or at 
least minimize, the delay that often resulted 
in the past from an inability of the parties and 
the DOJ to reach common ground as to the 
appropriate scope of the investigation. 

It is important to note that the DOJ plan does 
not implement any new mandatory 
procedures for parties to a transaction.  
Rather, the plan simply encourages parties to 
engage in substantive discussions and 
information exchanges with the government 
during the initial waiting period and 
throughout the process with an eye toward 
enabling the government to conduct an 
investigation that is narrowly focused on 
specific substantive competitive concerns 
while “minimiz[ing] the tactical maneuvering 
and gamesmanship” by the DOJ and the 
merging parties.   

As noted in the August, 2001 Fried Frank 
Antitrust and Competition Law Alert, which 
described the speech during which Charles 
James first introduced the initiative, this 
program may well represent a significant 
improvement to the merger review process.  
Merging parties and their counsel are 
presented with the opportunity to actively 
participate in the development of the 
framework for the investigative process and 
thus should be prepared to present creative 
and constructive recommendations to the 
DOJ at the outset of the review process. 

  

 

For more information please contact any of the following partners in Fried Frank’s Antitrust 
Department: 

 
Washington, DC 
Charles F. (Rick) Rule 202.639.7300 or 212.859.8994 
Deborah A. Garza  202.639.7270 
Barry Nigro    
 
New York 
Linda R. Blumkin  212.859.8085 
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Alexander R. Sussman 212.859.8005  
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Our antitrust practice is based in our Washington, DC, New York and Los Angeles offices. We provide 
state-of-the-art counsel on a wide variety of matters in connection with competition law in the United 
States and abroad and work very closely with Fried Frank’s corporate transactions practice, providing 
an invaluable link between antitrust and the key capital markets driving today’s strategic transactions. 
The antitrust group also works closely with the intellectual property practice on matters relating to 
trademark and patent litigation issues, where parallel antitrust or unfair competition claims or 
counterclaims are often asserted. 
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