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Federal Court Finds that Medical Device Manufacturer Violated  a Federal Trade 
Commission Consent Decree Requiring it to Share Technology with Competitor 

Companies subject to the obligations of a consent decree must be vigilant in ensuring that they 
comply with their obligations. 

On September 28, 2001, the U.S. District 
Court for the District of Massachusetts 
ruled that Boston Scientific Corp. violated a 
1995 Federal Trade Commission (FTC) 
consent order that required Boston 
Scientific to share technology relating to its 
intravascular ultrasound (IVUS) catheters 
with Hewlett Packard Company (HP), a 
competitor of Boston Scientific.  The court 
held that Boston Scientific, through its 
failure “to grasp its obligations under the 
FTC order” and its “unabashed repudiation” 
of a licensing agreement with HP violated 
the “plain language” of the order.  The 
court will determine and impose an 
appropriate civil penalty in a subsequent 
proceeding.   

The consent decree was entered into in 
1995 to resolve concerns raised by the FTC 
in connection with Boston Scientific’s 
proposed acquisition of Cardiovascular 
Imaging Systems.  The FTC contended that, 
prior to 1995, Boston Scientific and 
Cardiovascular Imaging Systems dominated 
the IVUS catheter market with 40% and 
50% of the market respectively and alleged 
that Boston Scientific’s acquisition would 
substantially lessen competition in the 
IVUS market in violation of the FTC Act 
and the Clayton Act.   

In an effort to resolve the FTC’s objections, 
Boston Scientific first entered into a 

licensing agreement with HP granting HP, 
among other things, the right to use Boston 
Scientific’s IVUS technology.  After 
Boston Scientific entered into the licensing 
agreement with HP, the FTC and Boston 
Scientific agreed to settle the FTC’s suit 
through the entry of a consent order that 
would allow the acquisition to proceed but 
would require Boston Scientific to: 

(1) license its IVUS catheter 
technology to HP “pursuant to, and 
in accordance with,” the licensing 
agreement; 

(2) provide technical assistance to HP 
in manufacturing its own line of 
catheters and obtaining regulatory 
approval; and  

(3) provide HP with an interim supply 
of catheters for resale to enable HP 
to compete in the catheter market 
while developing its own line of 
products. 

In the years following the entry of the 
consent order, HP complained to the FTC 
that Boston Scientific was not adhering to 
the order.  The FTC initiated an 
investigation and concluded that Boston 
Scientific made statements to its customers, 
employees and other third parties indicating 
that the company had not licensed the 
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patent for an “automatic pullback device,” a 
key feature of Boston Scientific’s IVUS 
catheters.  The court found that Boston 
Scientific’s behavior, amounting to an 
“unabashed repudiation of HP’s” license to 
use the automatic pullback device, along 
with Boston Scientific’s failure to deliver to 
HP the newly developed “Discovery” 
catheter for resale as required by the order, 
constituted a violation of the “plain 
language” of the consent order.  In reaching 
its conclusion, the court noted that the 
“consent order must be interpreted in light 
of its principal purpose” and that the court 
may consider the intent of the parties to the 
consent order at the time the order was 
negotiated.  However, in dismissing a 
portion of the government’s claim, the court 
also ruled that Boston Scientific did not 
violate the terms of the decree by allegedly 
refusing to provide HP with certain other 
information and technology, as it found that 
certain of the terms of the licensing 
agreement between Boston Scientific and 
HP were not properly incorporated into the 
consent order.   

Notably, in making its ruling, the court took 
no position on Boston Scientific’s 
allegation that no harm to HP or to the 
public resulted from Boston Scientific’s 
alleged violations of the consent decree.  
The court did not require the government to 
establish a causal link between Boston 
Scientific’s improper actions and HP’s 
eventual abandonment of the IVUS catheter 
market.  Harm caused to HP or to the public 
is, according to the court, “relevant to the 
amount of the penalty, but not to the 
liability.” 

Reacting to the court’s decision, United 
States Attorney Michael J. Sullivan, who 

oversaw the prosecution of the Justice 
Department’s complaint against Boston 
Scientific (filed at the request of the FTC), 
said the following:  “The purpose of FTC 
antitrust orders is to restore the competition 
that is lost from illegal mergers . . . .  
Boston Scientific violated the terms of the 
FTC’s order and eliminated competition in 
a highly specialized marketplace, a 
marketplace supplying medical devices.  
Typically, monopoly or near monopoly in 
this market can drive the cost of health care 
up and smother innovation.”    

 

In light of the decline in merger activity and 
the increased resources being devoted to 
areas such as compliance, additional 
investigations and prosecutions of decree 
violations may be anticipated.  Thus, it is 
critical that any company that is subject to 
the obligations of a consent decree be 
vigilant in insuring that it is in full 
compliance with the decree.  As this 
decision demonstrates, even if the alleged 
activity has no adverse impact on 
competition, liability may result from a 
failure to adhere to the terms of the decree.  
If there is any question as to whether an 
action might be viewed as violating the 
terms of a decree, counsel should be 
consulted. 

 

…it is critical that any company 
that is subject to the obligations 
of a consent decree be vigilant in 
insuring that it is in full 
compliance with the decree. 

http://www.ffhsj.com/practice_groups/antitrust.htm
http://www.ffhsj.com/


 

Fried, Frank, Harris, Shriver & Jacobson   

 
To view copies of previous alerts, or to learn more about our practice group, please visit our practice group's home  
page at  http://www.ffhsj.com/practice_groups/antitrust.htm or Fried Frank's home page at  http://www.ffhsj.com/. 
 

For more information please contact any of the following partners in Fried Frank’s Antitrust 
Department: 

 
Washington, DC 
Charles F. (Rick) Rule 202.639.7003 or 212.859.8994 
Deborah A. Garza  202.639.7270 
Barry Nigro    
 
New York 
Linda R. Blumkin  212.859.8085 
Ira S. Sacks    
Alexander R. Sussman 212.859.8005  
 
 

Our antitrust practice is based in our Washington, DC, New York and Los Angeles offices. We provide 
state-of-the-art counsel on a wide variety of matters in connection with competition law in the United 
States and abroad and work very closely with Fried Frank’s corporate transactions practice, providing 
an invaluable link between antitrust and the key capital markets driving today’s strategic transactions. 
The antitrust group also works closely with the intellectual property practice on matters relating to 
trademark and patent litigation issues, where parallel antitrust or unfair competition claims or 
counterclaims are often asserted. 
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