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Hart-Scott-Rodino Rules Revised: Reporting Obligations
Relating to Non-Corporate Entities Impacted

The Federal Trade Commission recently promulgated its long awaited rule changes

relating to the HSR Act treatment of acquisitions of partnership and limited

liability company (“LLC”) interests.  After initially unveiling a plan to revise the

HSR Act Rules late last year1, the Federal Trade Commission voted on February

23rd to authorize the publication of a notice of final rulemaking that finalizes the

proposed rules originally published April 8, 2004.  The notice also responds to

public comments addressing the proposed rules.  The new rules will significantly

impact the treatment under the HSR Act of partnerships, LLC, and other forms of

non-corporate entities.

Under existing rules, in most cases, an acquisition of an interest in a partnership or

LLC is exempt from the filing requirements of the HSR Act unless the acquiring

person would hold 100 percent of the partnership or LLC.  Under the new rules, to

become effective in early April, acquisitions of partnership or LLC interests, or the

formation of such entities, now may trigger a filing requirement if the acquiring

person would hold 50 percent or more of the partnership or LLC as a result of the

transaction, assuming the HSR Act jurisdictional transaction and size of person tests

are satisfied.
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1. See Fried Frank Antitrust and Competition Law Alert® No. 24, October 10, 2003,
www.friedfrank.com/antitrust/pdf/alert_031010.pdf, Slate of New Hart-Scott-Rodino Rules To Be Proposed —
Significant Impact to Partnerships and Limited Liability Companies Expected
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The new rules define a non-corporate interest as an interest in an unincorporated entity that gives the holder the

right to profits of the entity or the right to its assets upon dissolution.  As a result, a transaction that results in the

acquiring person holding a controlling interest2 valued at more than $53.1 million in a non-corporate entity

potentially would be a reportable event.3 The thrust of the new rules is to shift the time of antitrust review from

acquisition of 100 percent of a partnership or LLC to the point at which control of an unincorporated entity

changes. However, even with this change, acquisitions of interests in unincorporated entities still will be treated

somewhat differently from acquisitions of interests in corporate entities—where a $53.1 million holding may

trigger a filing even if the acquiring person would hold less than 50% of the voting securities of the issuer.

Although the rules expand the scope of transactions that are reportable under the HSR Act, they also provide for

certain new and expanded exemptions.  Under the new rules, transactions involving acquisitions of control of

unincorporated entities will be exempt if a direct acquisition of the assets held by the entity otherwise would be

exempt.  Similarly, a new rule relating to reorganizations will exempt pro-rata conversions of one form of legal

entity to another form.  The new rules also now apply the intra-person exemption to transactions between

partnerships or LLC’s controlled by the same person, and announce that a dual listing arrangement is not a

reportable event.

Finally, a significant new exemption will exempt certain acquisitions of a controlling interest of a new

unincorporated entity being formed in connection with a financing transaction.  This scenario is likely to arise

where an investor is entitled to a preferred return on the profits of a newly formed entity, such that the investor

would be deemed under the HSR Rules to control the entity.  The exemption, however, will be limited to financing

transactions in which the investor contributes only cash to the newly formed entity and will not control the entity

after its investment is recouped.

Certain of these rules involve somewhat complicated analyses of valuation and, as always, consultation with

counsel is suggested before a determination is made as to whether a contemplated transaction will require a filing

under the HSR Act. ■
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2. Existing rules defining a controlling interest will remain unchanged, and define control of a non corporate entity as the entitlement to 50 percent
or more of the profits of the entity or 50 percent or more of its assets upon dissolution.

3. The basic notification threshold under the Hart-Scott-Rodino Act was increased from $50 million to $53.1 million on March 2, 2005.  See Fried
Frank Antitrust and Competition Law Alert® No. 28, February 11, 2005, http://www.friedfrank.com/antitrust/archive.php, FTC Revises HSR Filing
Thresholds.
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