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FTC Revises HSR Filing Thresholds

Effective March 2, 2005, the basic notification threshold under the Hart-Scott-

Rodino Antitrust Improvements Act of 1976, as amended (“HSR Act” or the “Act”),

will increase from $50 million to $53.1 million. The increase comes as a result of

indexing certain of the HSR Act’s dollar thresholds as required by 2000

amendments to the Act. Along with the $50 million size-of-transaction threshold,

certain other thresholds under the Act will also increase.

When Congress amended the HSR Act in 2000, raising the initial notification threshold

from $15 million to $50 million, the revised statute also include an indexing provision

to avoid the devaluation of the Act’s thresholds over time by inflation. Under the 2000

amendments, the thresholds under the HSR Act are to be indexed annually to reflect

changes in the gross national product, beginning with the 2005 fiscal year. The

adjustments for the 2005 fiscal year are based on a multiplier of 6.13 percent and are

rounded up to the next highest $100,000.  

As of March 2, the following new HSR Act thresholds will take effect:

■  The initial size-of-transaction notification threshold will increase from $50 million to

$53.1 million.

■  The size-of person test thresholds, currently $100 million and $10 million, will 

increase to $106.2 million and $10.7 million respectively.
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FTC Warns of Inadvertent Violations of the 
Hart-Scott-Rodino Act

The Premerger Notification Office("PNO") of the Federal Trade Commission held a brown bag session on

January 6, 2005 to alert the private bar to certain types of inadvertent violations of the Hart-Scott-Rodino Act

that have been occurring with some frequency.

The fact situation described by the PNO concerned the receipt by a senior corporate executive or director of stock

in his own company, either as part of his compensation, or as a result of his exercise of options. If, as a result of

such a transaction-which, under the HSR Act may be a reportable acquisition of stock-the officer or director would

hold stock in the company valued at more than $50 million, an HSR Act filing could be required.

In the past, perhaps due to the size of person test under the HSR Act, the FTC has not uncovered many instances

of HSR Act violations arising out of acquisitions by officers or directors of stock in their own companies. Under

the size-of-person test, as long as the individual's holdings do not exceed $200 million, the officer/director will not

be subject to the HSR Act unless he has investment assets, voting securities and other income producing-

property valued at $10 million or more. Many individuals in this situation do not meet the $10 million size-of-

person test because individuals that do not have a regularly prepared balance sheet are generally permitted to

exclude the value of any stock they hold in their own company.

continued on page 3

■  The $200 million size-of-transaction threshold (used to determine when the size-of-person threshold applies) 

will increase to $212.3 million.

■  The $100 million notification threshold will increase to $106.2 million.

■  The $500 million notification threshold will increase to $530.7 million.

■  The 25 percent notification threshold, currently applicable to acquisitions of stock worth $1 billion or more, will 

now apply to acquisitions of stock worth $1.0613 billion or more.

■  The Foreign commerce exemptions will increase from $50 million to $53.1 million. Currently, the HSR Rules 

exempt acquisitions of voting securities of a foreign issuer unless the foreign issuer holds $50 million dollars of

assets in the United States or made sales in or into the United States exceeding $50 million dollars in the last 

fiscal year. Acquisitions of foreign assets are presently exempt if the assets did not generate sales in or into the 

United States exceeding $50 million dollars in the last fiscal year.

■  The filing fee thresholds, currently $50 million, $100 million and $500 million, will increase to $53.1 million, 

106.2 million and 530.7 million respectively. The filing fees themselves, of $45,000, $125,000 and $280,000, 

will not increase. ■
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Nevertheless, because many high net worth individuals diversify their holdings and may have stock holdings in

other companies that exceed $10 million, the PNO thought it advisable to alert the private bar that there have been

some cases in which the size-of-person threshold was surpassed and filings should have been made. In many

such cases, the officer/director passes the $50 million HSR Act threshold without advance knowledge—for

example, as a result of receiving shares as compensation-and the PNO has not sought to aggressively enforce

such violations.

In addition, the PNO is exploring options as to how it might provide special treatment for these situations either by

fitting them into an existing exemption or providing a new standalone exemption. However, it is not likely that any

rule change will be imminent and, until the change is implemented, persons acquiring voting securities in their

own company valued in excess of $50 million could be exposed to liability.

Thus, individuals who are likely to hold stock in their companies valued close to or above $50 million should be aware

of the requirements of the HSR Act and should consult with antitrust counsel before exceeding the threshold. ■
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