
In Intel, Advanced Micro Devices (“AMD”) filed
a complaint with the EC alleging that one of
its competitors, Intel, had monopolized the
worldwide market for Windows-capable micro-
processors. Thereafter, AMD petitioned the
U.S. district court seeking discovery of docu-
ments allegedly relevant to its complaint that
Intel had produced in a private antitrust suit in
the U.S. in which AMD was not involved. The

Court’s 7-1 decision in Intel holds that a non-
litigant complainant may seek discovery from
a target of an EC investigation for use by the
EC regardless of whether: (i) the requested
documents would otherwise be discoverable
in a foreign jurisdiction, or (ii) the proceeding
for which they are sought is “pending” or
“imminent.”

continued on page 2

Intel v. AMD—Complainants in Foreign
Antitrust Investigations May Seek Discovery
in U.S. Courts

The Supreme Court, in Intel v. Advanced Micro Devices, recently held that a U.S. court
has the authority to compel the production of a company’s documents upon the request
of a complainant in an investigation by the European Commission (“EC”).1 Intel, which
relies upon an expansive reading of 28 U.S.C. § 1782(a), increases the potential exposure
of companies to such discovery requests by non-litigant complainants in investigations
by the EC and other foreign authorities.2 (Section 1782(a) provides that a federal district
court “may order” discovery from a person “resid[ing]” or “found” in the district “for use
in a proceeding in a foreign or international tribunal . . . upon the application of any inter-
ested person.”)  Without judicially imposed limitations on the application of § 1782(a),
some fear that a third party arguably could use an investigation by a government author-
ity in a foreign proceeding to obtain access to a company’s confidential and sensitive
business materials in a U.S. court.
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1. 2004 WL 1373133 (2004).
2. One striking example is suggested by Justice Breyer in dissent.  Breyer notes that because an Israeli prosecutor’s decision not to pros-
ecute is subject to judicial review, the majority reading of § 1782(a) would potentially allow a foreign private citizen to seek discovery in a
U.S. court to obtain information relating to a criminal matter because such information could be used by an Israeli court (i.e., a foreign tri-
bunal) in reviewing the prosecutor’s decision.
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Notwithstanding the potential concerns raised
by the Court’s reading of § 1782(a), the actual
impact of Intel in practice may be more limited.
The Court makes clear that the district court’s
authority is discretionary and subject to a con-
sideration of certain factors, which are related
to the actual parties involved and the nature of
the foreign proceeding, that should limit the
application of § 1782(a). Indeed, in Intel, the
Court remanded the case to the district court
for further consideration based on the factors
outlined in its opinion.3

Justice Ginsburg’s Majority Opinion

Intel arose in connection with AMD’s efforts to
persuade the EC to launch an investigation
into whether Intel, one of its competitors, had
monopolized the worldwide market for
Windows-capable microprocessors by engag-
ing in practices, such as loyalty rebates, exclu-
sive purchasing agreements, price discrimina-
tion, and standard-setting cartels. AMD initially
filed a complaint with the Directorate-General
for Competition (DG-Competition) of the EC,
an investigative body, and recommended that
the EC seek discovery of the documents that
Intel had produced in connection with a private
antitrust suit in the U.S., where Intel was a
defendant. (Section 1782(a) also permits dis-
covery by foreign tribunals.) The EC decided
not to seek the documents, and thereafter,
AMD sought discovery of the documents on its
own under § 1782(a).

Justice Ginsburg’s majority opinion affirming
the Ninth Circuit turns on a broad statutory
construction of § 1782(a), which provides that: 

A district court of the district in which a person
resides or is found may order him to give his
testimony or statement or to produce a docu-
ment or other thing for use in a proceeding in
a foreign or international tribunal, including
criminal investigations conducted before
formal accusation. The order may be made . .

. upon the application of any interested
person.... 

Specifically, Intel focuses on four issues con-
cerning the application of § 1782(a): (i)
whether the EC may be deemed a “foreign tri-
bunal”; (ii) whether a non-litigant, such as
AMD, may be deemed an “interested person”
covered by the statute; (iii) whether the “pro-
ceeding” for which the requested documents
are sought must be “pending” or at least “immi-
nent”; and (iv) whether § 1782(a) imposes a
“foreign-discoverability” requirement.

For use in a proceeding in a foreign tribunal 

First, Intel concludes that the EC qualifies as a
“foreign tribunal” under § 1782(a), notwith-
standing the contrary position taken by the EC
in its amicus brief. As the Court described the
EC process, in response to a complaint, the
DG-Competition conducts a preliminary inves-
tigation and submits a formal decision whether
to pursue a complaint to the EC. A decision
not to pursue a complaint is subject to formal
judicial review by the European Court of First
Instance and the Court of Justice, both of
which are unquestionably tribunals. A decision
to pursue a complaint and, thereafter, to rec-
ommend a decision against the target and
issue a formal “statement of objections” is
reviewed by the EC, which may either dismiss
the complaint or issue a decision finding a vio-
lation of European law. The EC decision is
also reviewable by the European Court of First
Instance and the Court of Justice.

Although the EC asserted in its amicus brief
that its “overriding responsibility is to conduct
investigations of the [EU’s] competition laws,”
not to act as a tribunal, the Court disagreed.
The EC, according to the Court, is a “quasi-
judicial agency” that qualifies as tribunal under
§ 1782(a) because, among other factors, it
acts as a “first-instance decisionmaker” with
the authority to determine liability and impose

penalties. Further, only evidence submitted to
the DG-Competition in the investigative stage
may be considered by reviewing courts in sub-
sequent adjudicatory stages. Indeed, as the
EC acknowledged in its brief, “when it acts on
DG-Competition’s final recommendation . . .
the investigative function blur[s] into decision-
making.” Thus, the Court concluded, AMD’s
request for documents may be deemed appro-
priately as being “for use” in a tribunal.

Interested Person

Second, Intel holds that § 1782(a), which
“plainly reaches beyond the universe of
persons designated ‘litigant’” to cover “inter-
ested person[s],” may be invoked by a non-liti-
gant complainant to the EC, such as AMD. As
the Court explains, a complainant to the EC
“possesses a reasonable interest in obtaining
[judicial assistance] because, among other
factors, it is afforded significant procedural
rights, such as the right to submit information
in support of its allegations and to seek judicial
review of the EC decisions.”4 The Court, there-
fore, rejected Intel’s defense that there should
be a categorical limitation excluding all non-liti-
gants from § 1782(a) and concluded that AMD
was an “interested person.”

Whether the proceeding must be “pending” or
“imminent”

Third, Intel holds that § 1782(a) does not
require that there be an adjudicative proceed-
ing that is “pending” or “imminent.”  While
some circuits have imposed similar conditions
prior to Intel, the Court determined that
nothing in the language of the statute sug-
gests such a reading. According to the Court,
the statute “requires only that a dispositive
ruling by the Commission, reviewable by the
European courts, be within reasonable con-
templation.”

continued on page 3

Intel v. AMD...continued from page one

3. Intel affirms a Ninth Circuit decision reversing a district court finding that it did not have the authority to grant AMD’s discovery request.  The Court, however, did not resolve whether AMD’s request was appro-
priate under § 1782, but remanded the case to the district court for its determination of the merits of AMD’s petition.
4. By contrast, a party filing a complaint with the Federal Trade Commission (“FTC”) or the Department of Justice (“DoJ”) is not afforded any such procedural rights.  A decision by the FTC or the DOJ not to
pursue a complaint against a party alleged to have engaged in anticompetitive activity is a matter of prosecutorial discretion and would not be reviewable by a U.S. court.  It is notable, however, that under the
Tunney Act, 15 U.S.C. § 16, settlements of civil antitrust actions by the DoJ that result in consent decrees are subject to a “public interest” review by a U.S. court.  Further, as part of its “public interest” review, a
court has the discretion to authorize “interested parties” to participate on a full or limited basis.  Third parties may also file comments in connection with such review.  FTC consent decrees are subject to a similar
public review process, but the review is conducted at the Commission level, not by a federal district court.  Finally, complainants in the U.S. may also pursue private antitrust actions in which they are afforded
the procedural rights of other litigants, including the right to discovery.  AMD, for example, could have filed a civil antitrust action against Intel in the U.S. based on the same alleged conduct, but, as counsel for
AMD explained in oral argument, AMD’s “only Europe-wide remedy was to go to the EC" as a complainant.
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The foreign-discoverability rule

Fourth, the Court rejected Intel’s assertion that
§ 1782(a) categorically bars a district court from
ordering discovery when the “interested person”
would not be able to obtain the documents if
they were located in a foreign jurisdiction.
Some circuits had previously adopted such a
“foreign-discoverability rule.” As the Court
noted, “nothing in the text of § 1782 limits a
district court’s production-order authority to
materials that could be discovered in the
foreign jurisdiction if the materials were
located there.” Further, the fact that the statute
does exclude privileged material from produc-
tion suggests that had Congress intended to
impose a foreign-discoverability rule, it would
have done so explicitly in the statute.

Factors to be considered by district courts in
the application of § 1782(a)

Although the Court refused to adopt any cate-
gorical limitations on § 1782(a), Justice
Ginsburg outlined factors for district courts to
consider in exercising their discretionary
authority.5 These factors arguably prevent an
overbroad application of the statute. One
factor that bears consideration is whether the
“person from whom discovery is requested is a
participant in the foreign proceeding.” As the
Court noted, “the need for § 1782 aid [in such
cases] generally is not as apparent as it ordi-
narily is when evidence is sought from a non-
participant” because a foreign tribunal could
compel production from those before it.

A court reviewing a § 1782(a) petition should
also consider the “nature of the foreign tri-
bunal, the character of the proceedings under-
way abroad, and the receptivity of the foreign
government or the court or agency abroad to
U.S. federal-court judicial assistance.” For
example, Justice Ginsburg explains, a district
court “could consider whether the § 1782(a)
request conceals an attempt to circumvent
foreign proof-gathering restrictions or other
policies of a foreign country or the United
States.” Further, the court noted, a district
court would have discretion to “trim[]” intrusive
or burdensome requests.

In Intel’s case, the Supreme Court did not
resolve whether the district court should grant
AMD’s requests for discovery, but remanded
the case to the district court to determine
whether discovery would be appropriate, pre-
sumably based on further scrutiny and a con-
sideration of these factors.

Justice Breyer’s Dissent

Justice Breyer in dissent is highly critical of the
majority opinion, arguing that the ruling is
wrong both as a matter of statutory construc-
tion and judicial supervisory policy.  Most trou-
bling to Breyer is that the majority decision
would allow an “American firm, hoping to
obtain information from a competitor” to file an
antitrust complaint with the EC or another
foreign authority and thereby “open[] up the
possibilities of broad American discovery con-
trary to the antitrust authorities’ desires.”
Breyer posits that categorical limitations on §
1782(a) are justified given the time-consuming
and expensive nature of discovery-related pro-
ceedings and that these proceedings may
force parties to settle underlying disputes.
Furthermore, such broad discovery could
undermine the efforts of foreign authorities
(e.g., where the authority decided not to
request the documents) and thereby promote
disharmony among national and international
authorities.

For these reasons, the dissent argues that cat-
egorical limitations are needed. First, Breyer
suggests that discovery should not be permit-
ted where: (i) a private person seeking discov-
ery would not be entitled to that discovery
under foreign law, and (ii) the discovery would
not be available under domestic law in analo-
gous circumstances. Second, the dissent
asserts that a court should defer to the foreign
authority’s view of its “tribunal” status in cir-
cumstances when such status is in “serious
doubt.” A decision to the contrary would ignore
the comity interest that § 1782 was designed
to serve. Such categorical limitations, accord-
ing to Breyer, would have barred AMD from §
1782(a) relief.

Implications of Intel v. AMD

Intel’s expansive reading of § 1782 is, in
theory, a potential cause for concern. Among
other concerns, Intel could facilitate “fishing
expeditions” by non-litigant parties seeking
confidential information from their competitors
and undermine the enforcement initiatives of
global antitrust authorities. For example, the
EC has argued that a broad application of §
1782(a) could undermine its Leniency
Program, which permits participants in an
unlawful cartel to “confess their own wrongdo-
ing” in return for prosecutorial leniency. Intel
arguably undermines the EC’s ability to protect
confidential information submitted to the EC
and thereby creates a disincentive for parties
to participate in the program. As the EC noted
in its amicus brief, although the EC protects
the confidentiality of companies’ documents by
placing restrictions on access, a complainant
might circumvent the EC restrictions and
submit a § 1782(a) petition for such materials.
Intel would also apply to foreign authorities
besides the EC, provided that the conditions of
§ 1782(a) are met.

Nevertheless, the impact of Intel will most
likely be more limited given the Court’s clear
statement that § 1782(a) is discretionary and,
moreover, should be applied based on certain
limiting factors. Following Intel, it is very
unlikely that a court would compel discovery
where, as in this case, the EC opposes the
petition and the party from whom the docu-
ments are requested is a participant in the
foreign proceeding6.6 Indeed, prior to the dis-
trict court staying the proceeding pending a
decision by the Court, a magistrate had
already determined that AMD’s application
was overbroad and recommended that AMD
submit a more “specific discovery request con-
fined to documents directly relevant to the
European Commission investigation.” Further,
the Court has instructed district courts to
examine whether a § 1782(a) petition is pre-
textual.7 These limitations may be sufficient to
rein in the potential abuses of § 1782(a) that
Intel’s critics have cautioned against. ■

Intel v. AMD...continued from page two

5. The Court also left open the possibility that it could decide to adopt “supervisory rules” (e.g., categorical limitations), if necessary, in subsequent cases, but only after lower courts have had “further experience
with § 1782 applications.”
6. While the EC opposed the application of § 1782(a) in Intel, it is notable that, according to the Court, “[i]t is not altogether clear . . . whether the [EC], which may itself invoke § 1782(a) aid, means to say
“never” or “hardly ever” to judicial assistance from [U.S.] courts.”
7. According to the Court, in Intel, there had been no suggestion that AMD’s complaint was pretextual.
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The Department of Justice (“DoJ”) and the
Federal Trade Commission (“FTC”) have inter-
preted Section 8 to prohibit a corporate
“person” from serving as an officer or director
of competing corporations through the desig-
nation of representatives,2 but no court had
adopted this “deputization” theory until
Reading.3

Reading is an important decision for compa-
nies, such as private equity firms, that main-
tain investments in two or more competing
firms. Although some questions remain con-
cerning the scope of Section 8, developments
in this area should be monitored closely and
firms should consider reexamining their poli-
cies concerning the management of interests
in competing companies.

The Reading Case

In Reading, an independent theater in
Manhattan brought suit against two movie
theater chains, Loews and Regal, and their
owner investors, alleging that defendants had
engaged in an unlawful conspiracy to limit the
independent theater’s access to “top commer-
cial films.” Among other claims, the indepen-
dent theater alleged that Oaktree Capital
Management LLC (“Oaktree”), an investor in
Loews and Regal, had violated Section 8
because its president and principal served on
the boards of both Loews and Regal. In its
defense, Oaktree asserted that Section 8
applied only to direct interlocks (as opposed to

indirect interlocks), arguing that the definition
of “person” under Section 8 is limited to
natural persons.

The court, however, held that Section 8 pro-
hibits a firm from designating individuals to
serve on the boards of two competing compa-
nies where those individuals’ service on the
boards was “not in their individual capacities,”
but rather as deputies or agents of the
company designating them. As the court
explained, “to hold otherwise would be to allow
corporations (and individuals) to evade
antitrust liability simply by designating agents
to serve their bidding on the boards of com-
peting businesses.” Id. at *23.

The court, however, did not address what con-
stitutes an agency relationship under Section
8.4 The court acknowledged that there may be
circumstances under which a director, who is
also an employee of an investor, would be
deemed to be acting in his individual capacity.
For example, it is arguable that Section 8
would not prohibit individuals employed by the
same firm from serving on the boards of two
competing companies if they were not desig-
nated by their employer, but were indepen-
dently designated by different unaffiliated firms.

It was also not necessary for the court to con-
sider the use of firewalls by firms designating
board members of two competing companies
for the purpose of preventing potential anti-
competitive harm. In at least one case, the

DoJ has accepted such a remedy as part of a
settlement in a Section 8 case. In IAM, the
DoJ challenged a union's placement of union
representatives on the boards of two compet-
ing airlines and required the union to create a
“firewall” between the two representatives so
that they could not help to coordinate the com-
petitive activities of the two airlines. It is
arguable, however, that IAM could be limited
to its facts, where the union did not have an
ownership interest in the competing compa-
nies, and thus had relatively limited incentive
to facilitate unlawful collusion between them.
After Reading, it is uncertain whether the DoJ
or the FTC would be willing to accept such a
remedy as part of a settlement in a Section 8
enforcement action. Nevertheless, while fire-
walls may be effective in avoiding an enforce-
ment action by the DoJ or the FTC as a matter
of prosecutorial discretion, they would not be
sufficient to avoid liability before a trial court.
(Interlocks that satisfy the elements of a
Section 8 claim are per se unlawful.)

Conclusion

The Reading case marks the first time that a
district court has explicitly adopted the “deputi-
zation theory” in a Section 8 case. In light of
Reading, firms, such as private equity firms,
that hold interests in two competing corpora-
tions should consider reexamining their poli-
cies concerning the management of such
interests. ■

District Court Finds Section 8 Prohibits Private Equity Firm From
Appointing Representatives to Serve on the Boards of Two Competitors

1. The SDOA defines legitimate “standards development activity” as “any action taken by a [SDO] for the purpose of developing, promulgating, revising, amending, reissuing, interpreting, or otherwise maintaining a
voluntary consensus standard, or using such standard in conformity assessment activities, including actions relating to the intellectual property policies of the standards development organization.”
2. To qualify for the liability protections under the SDOA, SDOs must file a notification with the DoJ and the FTC within either 90 days after June 22, the date of enactment, or 90 days after commencing standards
development activity. See, Justice Department Implements the Standards Development Organization Advancement Act of 2004, DoJ Press Release (June 24, 2004); FTC Notice on Implementation of the Standards
Development Organization Advancement Act of 2004, FTC Press Release (June 24, 2004). The notification must disclose the identity of the SDO and provide documents showing the nature and scope of the stan-
dards development activity. Id. Additional notifications may be filed to address standards development activities that are not covered by the initial filing or have changed significantly since the initial filing. Id. 
3. In such actions, non-notified SDOs would not have protection against treble-damages exposure. 
4. Reading held that Section 8 could only be violated where: (i) Oaktree’s representatives had served as directors of competing corporations and (ii) the representatives were serving “not in their individual capacities,
but as the deputies of Oaktree, acting as the puppets or instrumentalities of the corporation's will, such that it can legitimately be said that it is Oaktree as an entity, and not [its representatives] as separate persons,
which ‘serves as a director’ of both Loews and Regal.”  For the purpose of the motion to dismiss, it was not necessary for the court to resolve the factual question of whether Oaktree’s employees had, indeed,
served in an agency capacity.

A district court from the Southern District of New York recently held that a private equity firm was prohibited by Section 8 of the Clayton
Act, 15 U.S.C. § 19, from designating two of its employees to serve as board members of competing companies in which the firm had
partial ownership interests. Reading International v. Oaktree Capital Management, 2003 WL 22928728, *22 (S.D.N.Y. 2003). Section 8 gen-
erally prohibits a “person” or its representatives from serving as an officer or director of two or more competing companies.1 Section 8
is a prophylactic measure that is designed to prevent the use of interlocking directors or officers to facilitate unlawful coordination of
competitive behavior among competitors by the exchange of competitively sensitive information. Its purpose is “to nip in the bud incipi-
ent violations of the antitrust laws by removing the opportunity or temptation to such violations through interlocking directorates.”
Reading, 2003 WL 22928728 at *18.  
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Increased Protection for Standard Setting
Organizations

The SDOA extends protections currently
afforded to certain research and production
joint ventures under NCRPA to standard
development organizations (“SDOs”). It limits
the exposure of SDOs that are notified to the
DoJ and the FTC for all activities relating to
the development and use of voluntary consen-
sus standards (“standards development activ-
ity”).1 Agreements to fix prices or allocate
markets among competitors and exchanges of
competitively sensitive information “not rea-
sonably required for the purpose of develop-
ing” a standard or using such standard are
explicitly excluded from the definition of stan-
dards development activity. In suits against
notified SDOs challenging standards develop-
ment activity under the antitrust laws, the
SDOA limits potential damages to actual
damages plus costs and attorneys fees.2

The SDOA further provides that courts must
evaluate antitrust challenges to standard
development activities by SDOs, regardless of
whether they have been notified to the U.S.
antitrust authorities, under a “rule of reason.”3

Under the antitrust laws, courts have deemed
certain types of agreements that are inherently
anticompetitive, such as “naked” agreements
to fix prices, limit output, or allocate markets or
customers, to be unlawful per se. (These are
the types of activities that the SDOA explicitly
excludes from the definition of standards
development activity.) Under a rule of reason

standard, which is applied to most types of
agreements challenged under Section 1 of the
Sherman Act, a court must determine whether
an agreement is actually likely to have, or
have caused, anticompetitive effects in a rele-
vant market. Under the new legislation, a court
would be precluded from applying the per se
rule to standards development activities by
SDOs. 

Increased Criminal Penalties

The Antitrust Reform Act increases the
maximum penalties for all criminal antitrust
violations from $10 million to $100 million for
corporations and from $350,000 to $1 million
for individuals. Maximum jail sentences are
increased from three years to ten years.
Proponents of these increased penalties
believe that they are more in line with those
for other white collar crimes. In a press
release commenting on the Antitrust Reform
Act, Assistant Attorney General Hew Pate
remarked that the “increase in criminal penal-
ties will bring antitrust penalties in line with
those for other white collar crimes and will
ensure the penalties more accurately reflect
the enormous harm inflicted by cartels in
today’s marketplace.”  

Increased Incentives for Whistleblowers in
Criminal Cases

The Antitrust Reform Act also reduces the
exposure of defendants cooperating in the
DoJ’s Corporate Leniency Program by volun-

tarily disclosing their criminal conduct and
cooperating with prosecutors before another
defendant does so. Civil damages liability
against such defendants are limited to actual
(instead of treble) damages. Further, the new
law relieves such defendants of joint and
several liability in civil antitrust actions. (Under
the doctrine of joint and several liability, each
co-conspirator is liable for the entire damage
award even if that particular co-conspirator is
responsible for only a portion of the actual
damages. Under the Antitrust Reform Act,
defendants participating in the DoJ Corporate
Leniency program would not be exposed to
potential liability for the entire amount of a
plaintiff’s damages, though all other co-con-
spirators would remain jointly and severally
liable.) The whistleblower provisions of the
Antitrust Reform Act, however, are subject to a
five-year “sunset” provision. After five years,
these provisions shall cease to be in effect
unless Congress passes further legislation.

The rationale driving these reforms was a
concern that the threat of exposure to treble
damages awards has created disincentives for
defendants involved in hard core conspiracies
to participate in the program, thereby reducing
detection of such crimes. In a press release,
Pate stated that “the detrebling provision of
the Act removes a major disincentive for sub-
mitting amnesty applications, encouraging the
exposure of more cartels, and making the . . .
Corporate Leniency Program even more effec-
tive. 

continued on page 6

President Signs Antitrust Reform Legislation

1. Section 8 may be enforced either by the U.S. antitrust authorities or in private litigation, as in Reading, and the remedy is typically the removal of the interlock. Damages are available under Section 8, but they
have never been awarded.
2. In Reading, the DoJ filed a brief in support of the “deputization” theory, but did not address whether plaintiff’s factual allegations were sufficient to state a claim under Section 8. See, Brief for the United States
As Amicus Curiae, at 10, Reading International v. Oaktree Capital Management, No. 03-1895 (S.D.N.Y. 2003) (noting that it is “well understood and widely reported” that the “‘deputization’ theory represents the
government's position”); see also, United States v. International Assoc. of Machinists and Aerospace Workers, 1994 WL 728884 (D.D.C. June 14, 1994) (consent decree).
3. Although Reading is the first court to adopt the “deputization theory,” other courts have suggested or referred to its potential viability and no court has explicitly rejected it. See, e.g., Pocahontas Supreme Coal
Co. v. Bethlehem Steel Corp., 828 F.2d 211, 217 (4th Cir.1987); Square D Co. v. Schneider, 760 F. Supp. 362, 367 (S.D.N.Y.1991); United States v. Cleveland Trust Co., 392 F. Supp. 699, 710-712 (N.D. Ohio
1974).

The president recently signed into law H.R. 1086, which includes the Standards Development Organization Act of 2004 (“SDOA”) and the
Antitrust Criminal Penalty Enhancement and Reform Act of 2004 (the “Antitrust Reform Act”).  The new legislation will have a potentially
significant impact on a number of important areas of antitrust law.  First, the SDOA offers protection from treble damage actions to stan-
dard development organizations (“SDOs”) by extending the reach of the National Cooperative Research and Production Act (“NCRPA”).
Second, the Antitrust Reform Act increases the maximum penalties for criminal antitrust violations.  Third, it encourages corporate
“whistle blowing” by limiting the treble damage exposure of corporations that cooperate in cartel investigations.  Fourth, it amends the
Tunney Act to enlarge the responsibilities of trial courts in approving settlements of civil antitrust actions by the Department of Justice
(“DoJ”).  



The enhanced enforcement measures[, includ-
ing the increased maximum criminal penal-
ties,] . . . will aid in the continued successful
detection, prosecution, punishment, and deter-
rence of hard core cartel activity, further pro-
tecting free and open competition.”  In light of
the significant civil damages to which criminal
antitrust defendants could be exposed, the
Antitrust Reform Act clearly provides extraordi-
nary incentives for defendants to seek the pro-
tection of the DoJ Corporate Leniency
Program.  

Judicial Review of Consent Decrees—
Amendments to the Tunney Act

The Tunney Act amendments in the Antitrust
Reform Act clarify and arguably expand the
role of district courts in approving the DoJ’s
settlements of civil antitrust actions. The
Tunney Act was enacted in 1974 following a
series of controversial settlements in high-
profile antitrust cases that, critics asserted,
had inadequate remedies and/or were moti-
vated by illegitimate purposes, or were not
adequately scrutinized by the courts. In one of
these cases – a merger involving ITT – there
were allegations that the Nixon administration
had been influenced by campaign contribu-
tions in allowing ITT to acquire Hartford Fire
Insurance Co. The Tunney Act was intended
to restore public confidence in the DoJ’s
antitrust enforcement program by providing
that district courts review consent decrees in
civil antitrust cases brought by the DoJ to
determine whether such decrees are in the
“public interest.” Its primary purpose was to
prevent against courts merely “rubber stamp-
ing” antitrust settlements.4

Although the Tunney Act as written permits a
district court to consider a number of factors in
making its public interest determination, it has
been interpreted as prohibiting the court from
substituting its judgment for that of the execu-
tive branch concerning the optimal terms of
settlement. Indeed, the scope of review has
been construed narrowly. As the D.C. Circuit
has stated, “a district court must examine the
decree in light of the violations charged in the
complaint and should withhold approval only if

any of the terms appear ambiguous, if the
enforcement mechanism is inadequate, if third
parties will be positively injured, or if the
decree otherwise makes ‘a mockery of judicial
power.’” Massachusetts School of Law v. U.S.,
118 F.3d 776, 783 (D.C. Cir. 1997) (“MSL”)
(citing United States v. Microsoft Corp., 56
F.3d 1448, 1457-59 (D.C. Cir. 1995); see also,
United States v. Bechtel Corp., 648 F.2d 660,
666 (9th Cir. 1981)) (The public interest inquiry
involves a determination of “not whether a par-
ticular decree is the one that will best serve
society, but whether the settlement is ‘within
the reaches of the public interest.’ More elabo-
rate requirements might undermine the effec-
tiveness of antitrust enforcement by consent
decree.”). In practice, courts have rarely
rejected proposed consent decrees.

The amended Tunney Act provides that district
courts “shall”—a replacement for “may”—con-
sider the following factors in their public inter-
est determination: (i) the competitive impact of
the judgment, including termination of alleged
violations, provisions for enforcement and
modification, duration of relief sought, antici-
pated effects of alternative remedies actually
considered, whether its terms are ambiguous,
and any other competitive considerations
bearing upon the adequacy of the judgment
that the court deems necessary to a determi-
nation of whether the consent judgment is in
the public interest; and (ii) the impact of entry
of the judgment upon competition in the rele-
vant market or markets, upon the public gen-
erally and individuals alleging specific injury
from the violations set forth in the complaint
including consideration of the public benefit, if
any, to be derived from a determination of the
issues at trial. The amended Act includes the
same factors that were previously discre-
tionary under the Tunney Act, but two
factors—whether the decree is ambiguous and
“the impact of the decree on competition in the
relevant market”—are new.

The new law also states that “it would miscon-
strue the meaning and Congressional intent in
enacting the Tunney Act to limit the discretion
of district courts to review antitrust consent
judgments solely to determine whether entry

of those consent judgments would make a
‘mockery of the judicial function,’”—an explicit
rejection of the language used by the D.C.
Circuit in MSL and Microsoft. However, the
Tunney Act reforms do not make any major
changes in procedure, and make clear that
“nothing in [the Act] shall be construed to
require the court to conduct an evidentiary
hearing or to require the court to permit
anyone to intervene.”

The most recent set of Tunney Act reforms
directly respond to criticism that courts have
become overly deferential in reviewing
antitrust settlements reached by the DoJ. As
Senator Kohl, one of the amendment’s propo-
nents, explained in debate, “[i]n recent years,
courts have been reluctant to give meaningful
review to antitrust consent decrees, and have
been only willing to take action with respect to
the most egregious decrees that make a
‘mockery’ of the judicial function.” There is
some uncertainty, however, as to whether the
new law changes existing law or whether
courts will become more active in reviewing
consent decrees. According to Senator Kohl,
the Tunney Act amendments overturn recent
D.C. Circuit cases only to the extent those
cases have limited their review of consent
decrees to the “mockery” standard. Yet
according to Senator Hatch, the amendments
merely “codif[y] existing case law, while reem-
phasizing original congressional intent” that
judicial review requires more than “rubber
stamping” antitrust settlements. Further,
Senator Leahy has stated that the bill “intends
to explicitly restate the original and intended
role of district courts in [the Tunney Act
process] . . . by mandating that the court make
an independent judgment based on [factors
enumerated in the Act].”

As a practical matter, it is uncertain whether
these reforms will lead to different results.
The procedure and, for the most part, the
factors to be considered by courts have not
been changed. 

continued on page 7
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4. Following a settlement by consent decree, the DoJ must file the decree, a competitive impact statement that describes the nature of the proceeding and explains the basis for the decree, and other related
materials with the district court.  The decree is then subject to a sixty-day public notice and comment period, after which the court completes its public interest inquiry.  
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However, it is expected that these reforms will
encourage interested parties (e.g., antitrust
watchdog groups, consumer groups, competi-
tors, customers) to be more aggressive in
seeking judicial scrutiny of consent decrees,
particularly in high-profile cases.  Whether
courts will actually take a more active role in
reviewing such decrees remains to be seen. ■
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