
Current rules exempt from filing all partnership for-

mations and most acquisitions of partnership inter-

ests (with the notable exception of acquisition of

100 percent of the interests), along with most

limited liability company formations and acquisi-

tions. Those existing exemptions will be significantly

scaled back under the proposed new rules, creating

new filing obligations for many transactions involv-

ing unincorporated business entities.

The new rules, for the first time, define a “non-cor-

porate interest,” as “. . . an interest in any unincor-

porated entity which gives the holder a right to any

profits of the entity or the right to any assets of the

entity in the event of dissolution . . . .” Under this

definition, interests in partnerships, limited liability

companies, cooperatives, business trusts, and other

forms of non-corporate entities all would be subject

to the HSR Act. As a result, under the new rules,

any transaction that results in the acquiring person

holding a controlling interest2 in a non-corporate

entity valued at more than $50 million potentially

would be a reportable event. Thus, the new rules

essentially accelerate the reporting obligation for

transactions involving unincorporated entities from

the previous rules – which applied only when 100

percent of the entity would be held—to the point

where a controlling interest (i.e. 50 percent) is

obtained.

Although the rules, if enacted, will expand the

scope of the HSR Act, the new rules also provide

for certain new and expanded exemptions. Under

the new rules, transactions involving acquisitions of

control of unincorporated entities will be exempt if a

direct acquisition of the assets held by the unincor-

porated entity otherwise would be exempt. Similarly,

a new rule relating to reorganizations will exempt

pro-rata conversions of one form of legal entity to

another form. Another expansion of existing exemp-

tions will extend the so called “intra-person” exemp-

tion to transactions in which the acquiring and

acquired person are the same by reason of holding

of non-corporate interests.  Under the existing rules,

neither the transfer of assets from one non-corpo-

rate entity to another under common control, nor

the transfer of assets from a non-corporate entity to

a person which controls the entity is exempt. Under

the new rules, such transactions would become

exempt. The new rules also exempt the formation

of a corporate or unincorporated not-for-profit entity.

However, the acquisition of control of an existing

not-for-profit entity would be treated as an acquisi-

tion under the Act.
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Proposed Revisions to Hart-Scott-Rodino Rules will Significantly
Impact Reporting Obligations of Non-Corporate Entities

After initially putting forth a plan to revise the HSR Act Rules late last year1, the Federal Trade Commission on April 8th published for
public comment a slate of proposed new rules.  The new rules, if adopted as proposed, will significantly impact the treatment under the
HSR Act of partnerships, limited liability companies, and other forms of non-corporate entities.
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1. See Fried Frank Antitrust and Competition Law Alert® No. 24, October 10, 2003,  www.ffhsj.com/antitrust/pdf/alert_031010.pdf, Slate of New Hart-Scott-Rodino Rules To Be
Proposed — Significant Impact to Partnerships and Limited Liability Companies Expected.

2. Existing rules, which will remain unchanged, define a controlling interest as the entitlement to 50 percent or more of the profits of the entity or 50 percent or more of the assets of the
entity in the event of dissolution.



Finally, the new rules would add a potentially far-

reaching new exemption. The new rules would

exempt certain acquisitions of a controlling interest

in the formation of a new unincorporated entity

being formed to effect a financing transaction.

According to the FTC, this scenario is likely to arise

where an investor, to effect a financing arrange-

ment, is entitled to a preferred return on the profits

of the newly formed entity, such that the investor

would be deemed under the HSR Rules to control

the entity, at least until its investment is recouped.

The exemption, however, will be limited to transac-

tions in which, in the ordinary course of its busi-

ness, the investor contributes only cash to the

newly formed entity, will not control the entity after

the investment is recouped, and will not compete

with the new entity.

The public comment period on the new rules will

expire on June 4, 2004. ■
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