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FRIED FRANK ANTITRUST AND  
COMPETITION LAW ALERT™ 

New Hart-Scott-Rodino Rules Eliminates The Need For Some Filings 
and Creates the Need For Others 

 

The Federal Trade Commission published 
two changes to its rules implementing the 
Hart-Scott-Rodino Act (“HSR Act”), which 
requires parties to transactions over certain 
dollar thresholds to notify the government 
and observe waiting periods before closing.  
The new rules will affect parties acquiring 
foreign assets or voting securities of foreign 
issuers, and parties making certain 
incremental acquisitions.  Both rules will 
become effective on April 17, 2002. 
 
Foreign Stock or Asset Acquisition 
Exemptions Brought in Line with New 
Filing Threshold 
 
The Federal Trade Commission has 
proposed revisions to its HSR Act rules 
concerning acquisitions of foreign stock or 
assets that raise existing exemption 
thresholds to correspond with the new HSR 
Act statutory size-of-transaction thresholds. 
 
The rule change would exempt a U.S. 
person’s acquisition of voting securities of 
a foreign issuer unless the foreign issuer 
holds assets in the U.S. valued in excess of 
$50 million  (raised from $15 million), or 
made sales in or into the U.S. exceeding 
$50 million (raised from $25 million) 
during the acquired person’s most recent 
fiscal year.  A foreign person’s acquisition 
of voting securities of a foreign issuer 
would be exempt unless the acquisition 
would confer control over a foreign issuer 
which holds assets located in the U.S. 
valued in excess of $50 million or which 
made sales in or into the U.S. exceeding 

$50 million during the acquired person’s 
most recent fiscal year. 
 
Some Exemptions Are Scaled Back 
 
The new rules, for the first time, also make 
acquisitions of foreign assets by foreign 
persons reportable in certain cases. 
Currently, all acquisitions of foreign assets 
by foreign persons are exempt. Under the 
new rule, acquisitions of foreign assets, by 
either a U.S. or a foreign person, will be 
exempt only if the assets did not generate 
sales in or into the U.S. exceeding $50 
million during the seller’s most recent fiscal 
year. 
 
Acquisitions where both the acquiring and 
acquired persons are foreign have been 
exempt where the combined annual sales of 
the parties in or into the U.S. and the 
parties’ combined assets located in the U.S., 
each total less than $110 million.  However, 
in a scaling back of this exemption, the 
exemption now will apply only if the total 
acquisition is valued at less than $200 
million.  The Commission explained that 
limiting this long-standing exemption to 
transactions valued at $200 million or less 
is consistent with statutory amendments 
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eliminating the size-of person threshold for 
transactions exceeding that amount. 
 
In another change, the value of the assets 
located in the U.S., for purposes of these 
HSR Act exemptions, will be based on fair 
market value, rather than on book value, 
which is the existing standard.  This change 
in methodology is likely to result in a 
higher dollar value being assigned to assets 
located in the U.S. 
 
Proposed Changes to Exemptions Provides 
Relief from Certain Filings 
 
In a reversal of an earlier stated policy, 
parties that filed notification under the Act 
prior to February 1, 2001 will continue to 
be able to rely on exemptions relating to 
notification thresholds existing prior to that 
time. 
 
The HSR Act rules establish certain 
thresholds indicating when notification of 
an acquisition must be made.  Those 
thresholds (previously set at $15 million, 
15%, 25% and 50%) were revised February 
1, 2001 to correspond roughly to the new 
graduated filing fee thresholds: (i) $50 
million, (ii) $100 million, and (iii) $500 
million, in stock or assets, (iv) stock 
representing 25 percent of outstanding 
voting shares (where the value exceeds $1 
billion), and (v) 50 percent of voting shares, 
regardless of value. 
 
Prior to the promulgation of the new 
thresholds, a person that notified a 
transaction under the HSR Act could 
continue to make incremental acquisitions 
over the ensuing five years without making 
additional notifications, so long as the next 
notification threshold was not crossed.  
Thus, for example, a person that notified a 

$15 million transaction could acquire 
additional stock of the acquired person over 
the next five-year period without additional 
filings until it made an acquisition that 
caused it to cross the 15 percent threshold.  
When the thresholds were revised in 
January, 2001, the five-year rule remained 
in place for the new thresholds.  Thus, for 
example, a person that notified a $50 
million transaction, could acquire additional 
stock of the acquired person over the next 
five-year period without submitting an 
additional filing, provided it did not cross a 
higher threshold. 
 
A controversial interim rule effective 
February 1, 2001, truncated the five-year 
exemption period for HSR filings made 
before February 1, 2001, under the old (and 
lower) filing thresholds.  The interim rule 
provided that all exemption periods under 
the old notification thresholds expired as of 
February 1, 2002.  Thus, for example, a 
person who notified an acquisition of 
voting securities in 2000, was required to 
file additional notification for any 
incremental purchases of stock made after 
February 1, 2002 regardless of whether 
those acquisitions crossed the next 
threshold.  The Commission cited as a basis 
for this rule the difficulty of administering 
two sets of notification thresholds. 
 
In response to substantial criticism from the 
business community, the Commission this 
week issued a final rule that retroactively 
restores the full five-year exemption period.  
This is a significant benefit to parties that 
filed prior to February 1, 2001, as they now 
will have up to four additional years to 
make additional incremental acquisitions 
without filing a new HSR Act notification.  
 

2 

http://www.ffhsj.com/practice_groups/antitrust.htm
http://www.ffhsj.com/


 

Copyright © 2002. Fried, Frank, Harris, Shriver, & Jacobson. All Rights Reserved. 

 
To view copies of previous alerts, or to learn more about our practice group, please visit our practice group's home  
page at  http://www.ffhsj.com/practice_groups/antitrust.htm or Fried Frank's home page at  http://www.ffhsj.com/. 
 
 

If your company has previously filed 
notification under the Act, and now plans to 
make an additional acquisition of stock or 
assets from the same acquired person, this 
rule change may impact your filing 
obligations and should be considered. 

We expect further developments on the 
issue of notification thresholds, which 
remain under review, and will continue to 
provide you with relevant and timely 
updates. 
 

 
DOJ And FTC Announce New Clearance Procedures For Mergers
Antitrust enforcement agencies formally 
allocate the industries in which each 
agency will be deemed to have expertise 
and priority in reviewing transactions. 
 
The Department of Justice Antitrust 
Division (“DOJ”) and the Federal Trade 
Commission (“FTC”) announced earlier 
this month a much anticipated overhaul of 
the clearance process for determining which 
federal antitrust agency is responsible for 
reviewing specific transactions.  Most 
significantly, the DOJ and the FTC have 
agreed, for the first time, to formally 
allocate primary areas of responsibility, on 
an industry-wide basis, between the two 
agencies.   While the new clearance 
procedure largely formalizes an existing 
understanding between the DOJ and the 
FTC, it nevertheless promises to reduce 
delays substantially during the initial period 
of Hart-Scott-Rodino (“HSR”) review by 
eliminating much of the uncertainty in the 
clearance process. 
 
The new clearance process responds to 
criticism that the agencies’ inability to  
resolve clearance disputes quickly has 
severely limited the time available for 
substantive review during the initial 30-day 
HSR waiting period.  Traditionally, review  
of a transaction was informally allocated to 
the agency with greater and more recent 
experience reviewing transactions and 
conduct in the relevant industry.  Although 
this system generally worked well without 

generating many disputes, from time to 
time, the agencies battled for control over 
high profile transactions in the media and 
Internet spaces especially.  In many 
circumstances, an agency faced with an 
initial review period shortened by a 
clearance dispute has been forced to make 
an under- informed decision on whether to 
investigate a transaction and, as a result, has 
issued a Second Request that it might not 
have otherwise issued merely to enable the 
agency to complete its preliminary review.  
And, in perhaps the most notorious example 
of delay, it took more than a year for the 
agencies to agree that DOJ would review a 
proposed joint venture involving online 
music distribution.  In addition to causing 
delays due to disputes over which agency 
possesses greater experience in a particular 
industry, moreover, the traditional 
allocation process has produced some 
seemingly illogical and inefficient industry 
assignments. 
 
With much of the uncertainty in the 
clearance process eliminated by the new 
agreement, merger participants can 
anticipate fewer delays caused by clearance 
disputes, and perhaps an increased 
likelihood of securing early termination of 
the initial waiting period.  In appropriate 
cases, increased predictability may also 
enable parties contemplating a transaction 
to identify and contact the designated 
reviewing agency to address potential 
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competitive concerns even before the HSR 
filing is submitted. 
 
Despite its many apparent benefits, the new 
clearance procedure has encountered 
opposition in Congress, most notably from 
Senator Ernest Hollings (D-S.C.), the 
chairman of the Senate Commerce 
Committee and Appropriations Committee.  
To respond to that opposition, the agencies 
have provided extensive information to 
Congress, including a comprehensive report 
demonstrating the effect of clearance delays 
on the merger review process.  According 
to the agencies, for example, more than 
80% of the clearance disputes that caused 
delays since 2000 would have been 
resolved within two business days under the 
new clearance process.  Although Sen. 
Hollings has continued to express concerns 
and has threatened to penalize the FTC 
through budgetary actions, the agencies 
appear prepared to adhere to the agreement. 
 
The allocation of industries  under the 
agreement is as follows: 

 
FTC 
1. Airframes 
2. Automobiles and Trucks 
3. Building Materials 
4. Chemicals 
5. Computer Hardware 
6. Energy 
7. Healthcare 
8. Industrial Gases 
9. Munitions 
10. Grocery Stores and Grocery 

Manufacturing 
11. Retail Stores 
12. Pharmaceuticals and 

Biotechnology (other than that 
associated with agriculture) 

13. Professional Services 
14. Satellite Manufacturing and 

Launch, Launch Vehicles 
15. Textiles 

 
DOJ 

1. Agriculture and Associated 
Biotechnology 

2. Avionics, Aeronautics and 
Defense Electronics 

3. Beer 
4. Computer Software 
5. Cosmetics and Hair Care 
6. Financial Services/Insurance 

/Stock and Option, Bond and 
Commodity Markets 

7. Flat Glass 
8. Health Insurance and Healthcare 

Products and Services Over 
Which the FTC Determines It 
May Lack Jurisdiction 

9. Industrial Equipment 
10. Media and Entertainment 
11. Metals, Mining and Minerals 
12. Missiles, Tanks and Armored 

Vehicles 
13. Naval Defense Products 
14. Photography and Film 
15. Pulp, Paper, Lumber and Timber 
16. Telecommunications Services 

and Equipment 
17. Travel and Transportation 
18. Waste 

 
In the event that multiple product markets 
are implicated by a proposed transaction, 
the agreement provides that concerns over 
horizontal effects will prevail over vertical 
or conglomerate effects.  In addition, the 
agreement provides that product markets 
that involve the largest dollar volume of 
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commerce will prevail over smaller product 
markets.   
 
Some of the less controversial provisions in 
the agreement establish new administrative 
procedures aimed at streamlining the 
clearance process.  For instance, the 
agreement calls for each agency to 
designate a “Clearance Officer” to ensure 
compliance with the new procedures.  The 
Clearance Officers are directed to clear 
matters that are easy to assign within 48 
hours of receipt of the initial clearance 
request.  The agreement also sets forth the 

procedure for resolving clearance disputes 
quickly when they arise. 
 
Although it is too soon to predict the effect 
the new clearance agreement will have on 
the merger review process, there is little 
doubt that the agreement, if implemented as 
intended, could significantly reduce 
clearance-related delays and reduce the 
uncertainty of the clearance process.  In this 
way, the new procedures will have a 
positive impact by making the review 
process more efficient, predictable and 
equitable for merger participants, antitrust 
counsel and agency staff. 

 
For more information please contact any of the following attorneys in Fried Frank’s 
Antitrust Department: 

 
Washington, DC 
Deborah A. Garza  202.639.7270 
Tony Nanni   202.639.7373 
Bernard A (Barry) Nigro Jr. 
Charles F. (Rick) Rule 202.639.7300 or 212.859.8994 
 
New York 
Linda R. Blumkin  212.859.8085 
Allen Kezsbom  212.859.8148 
Eric Queen   212.859.8077 
Ira S. Sacks   
Alexander R. Sussman 212.859.8005 
 
 

Our antitrust practice is based in our Washington, DC, New York and Los Angeles offices. We provide state-of-the-art counsel 
on a wide variety of matters in connection with competition law in the United States and abroad and work very closely with 
Fried Frank’s corporate transactions practice, providing an invaluable link between antitrust and the key capital markets driving 
today’s strategic transactions. The antitrust group also works closely with the intellectual property practice on matters relating to 
trademark and patent litigation issues, where parallel antitrust or unfair competition claims or counterclaims are often asserted. 

Fried Frank Antitrust and Competition Law Alert™ is a trademark and servicemark of Fried, Frank, Harris, Shriver & Jacobson  
 
Fried Frank  Antitrust and Competition Law Alert™ is for information purposes only and is not intended as a basis for decisions 
in specific cases. This information is not intended to create, and receipt of it does not constitute, a lawyer-client relationship. 
For advice about specific factual situations, you should consult an attorney. 
 
Fried Frank Antitrust and Competition Law Alert™ is provided free of charge to subscribers. If you would like to subscribe to 
this email service, please send an email message to antitrust.alert@ffhsj.com  and include your name, title, organization or 
company, mail address, telephone and fax numbers, and email address. 
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