
Under the current rules, all partnership formations,
and virtually all acquisitions of partnership interests,
are exempt from the filing requirements of the HSR
Act.  Limited liability company formations are gen-
erally exempt under the current rules, although the
formation of a limited liability company that involves
the combination of two or more independent busi-
nesses is reportable in some instances.  The draft
revised rules, set to be formally proposed later this
year, would narrow the existing exemptions.  They
would also create filing obligations for many trans-
actions involving unincorporated business entities.

The new reporting obligations would apply to acqui-
sitions of all “non-corporate interests,” defined in
the draft rules as “an interest in any unincorporated
entity which gives the holder a right to any profits of
the entity or the right to assets of the entity in the
event of dissolution.”  “Non-corporate interests”
would thus include interests in partnerships, limited
liability companies, cooperatives, business trusts,
and other non-corporate entities.  Under the draft
rules, the acquisition of a controlling interest1 in
any non-corporate entity (existing or newly formed)
—if it resulted in a holding exceeding $50 million—
potentially would be a reportable event.

According to the PNO, the proposed change is not
intended to capture additional transactions or result
in additional filings, but rather would shift the
reporting obligation to the point when control of an
unincorporated entity is acquired.  Current rules
impose reporting obligations only where 100
percent of the unincorporated entity is acquired.  It
appears, however, that the change would in fact
result in additional filings as there are numerous
transactions that are exempt under the current
rules which would appear to trigger filing obliga-
tions under the new rules.

The proposed rules would exempt the acquisition of
an interest in an entity whose only assets are ones
the direct acquisition of which would otherwise be
exempt.  For example, the indirect acquisition of
foreign assets that do not generate sufficient sales
in the U.S. would be exempt.  This would not
always be the case under existing rules, leading to
the inapposite result that in certain circumstances a
buyer could directly acquire exempt assets without
filing, but would be required to file and observe a
waiting period before acquiring an interest in a
company that held such exempt assets.
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Slate of New Hart-Scott-Rodino Rules To Be
Proposed — Significant Impact to Partnerships
and Limited Liability Companies Expected

In a long anticipated move, the premerger notification office (“PNO”) of the Federal Trade
Commission has proposed new HSR Act rules that would substantially revise the HSR
treatment of partnerships, limited liability companies and other unincorporated entities.
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1.  Existing rules, which will remain unchanged, define controlling interest as the entitlement to 50 percent or more of the
profits of the entity or 50 percent or more of the assets of the entity in the event of dissolution.  The premerger office is
aware of the difficulties this control test presents in particularly complex business arrangements, but is not proposing any
changes at this time.
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On a similar note, an existing rule that exempts

transactions where the acquiring and acquired

person are the same will be expanded to encom-

pass all business forms.  Currently the exemption

applies only where the acquiring and acquired

person are the same by reason of holdings in a cor-

porate entity.  Under the revised rules, once a filing

is submitted for the acquisition of controlling interest

in a partnership, for example, no additional filing will

be required for the acquisition of an incremental

interest in the partnership.

According to the PNO, the revisions represent an

overdue reconciliation of the HSR treatment of dif-

ferent business forms and a simplification of the

rules that is more in line with the original intent of

the HSR Act.  The PNO plans to conduct several

feedback sessions with private practitioners and

consider comments from the public before formally

proposing the rules later this year.  After the rules

are proposed, interested parties will have a formal

comment period to voice their concerns.  �
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