
The Provisional Rules require certain mergers or
acquisitions affecting Chinese markets to be
reported to both the Ministry of Foreign Trade and
Economic Cooperation (MOFTEC) and the State
Administration of Industry and Commerce (SAIC).
The regulation identifies notification thresholds that
are based on sales, prior acquisition activity, and
market shares.  There is still, however, a fair
amount of ambiguity in the thresholds yet to be
resolved.  As reported earlier for example, lawyers
in China have expressed concern that it is difficult
to predict what the market share thresholds will
mean in practice because of the country’s lack of 
a developed system for defining relevant markets.

The regulation would require notification by foreign
investors if (1) either party to the transaction has
annual revenue in China exceeding the equivalent
of approximately 180 million U.S. dollars; (2) more
than ten enterprises in “related industries” have
been acquired within the prior year1 ; (3) either
party to the transaction has a market share
exceeding 20 percent in China; or (4) the combined
market share of the parties would exceed 25
percent in China.  There is also a catchall provi-
sion, whereby the enforcement agencies can
require notification of a transaction that does not

meet the thresholds if a competitor requests review
and the transaction would affect competition.

Transactions that may negatively impact competi-
tion will be subject to a hearing to determine
whether they would result in “over-concentration 
of investment” or “exclusion or restriction of 
competition.”  The hearing would be held within 
90 days of notification by both agencies jointly, or
by one of the two agencies.  The law would require
notification to be made in Chinese, but does not
provide guidance on what information would be
provided to the agencies, when notification would
be required to be submitted, and whether parties
may proceed to closing while an investigation is
pending.  Fried Frank will be tracking any resolu-
tion of these questions through implementing rules.

More than 80 jurisdictions worldwide have some
form of merger notification requirement. Companies
involved in transactions with an international
dimension should give early consideration to notifi-
cation requirements outside the U.S., the potential
impact multiple notifications will have on the timing
of the transaction, and whether the proposed trans-
action would pose competitive concerns in a partic-
ular jurisdiction.  �
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1.   The rule does not specify whether this refers to the activity of the particular firms involved in the transaction, or the
industry as a whole, nor does is address how joint ventures will be treated.
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On June 13, 2003, the United States Senate con-
firmed R. Hewitt Pate as Assistant Attorney
General (“AAG”) for the Antitrust Division of the
United States Department of Justice. Pate suc-
ceeds Charles James, under whom Pate previously
served as Deputy Assistant Attorney General
(“DAAG”) for Regulatory Matters.  Since James’s
departure in November 2002, Pate has been Acting
AAG.  As DAAG and then Acting AAG, Pate

directed, among other major matters, the Antitrust
Division’s successful challenge of Echostar’s pro-
posed acquisition of DirecTV.  During his confirma-
tion hearings, Pate did not set forth any specific
changes in approach to antitrust enforcement.  

Prior to his confirmation, on June 11, 2003, Pate
named J. Bruce McDonald as Deputy Assistant
Attorney General (“DAAG”) for Regulatory Matters,

the position vacated by Pate.  McDonald will
oversee antitrust enforcement in regulated indus-
tries, including airlines, energy, telecommunications,
and transportation.  A 1988 graduate of the
University of Texas law school, McDonald is a
partner with the law firm of Baker Botts L.L.P. in
Houston, Texas.  It is expected that McDonald will
assume his new position in July. �
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