
The DOJ alleged that on two separate occasions

Smithfield acquired stock in IBP Inc. (now a sub-

sidiary of Tyson Foods, Inc.) in violation of the Act,

and was not entitled to rely on the investment intent

exemption.  The exemption permits investors to

acquire stock in another company up to a 10

percent limit where the acquisition is solely for the

purpose of investment.

With the passage of the Act in 1976, the FTC iden-

tified several factors that may be inconsistent with

an acquisition made solely for the purpose of

investment:

� Nominating a candidate for the board of 

directors;

� Proposing corporate action requiring 

shareholder approval;

� Soliciting proxies;

� Interlocking directors; and

� Having competing lines of business between the

companies.

While this guidance has been helpful to practition-

ers and the business community, the case law sur-

rounding the issue is sparse.  There have been

only a handful of enforcement actions relating to

the investment intent exemption, and the most

recent action dates back to 1995.  If the Smithfield

case proceeds to trial, the decision may provide

more certainty in this area.

Smithfield first acquired stock in IBP in 1998, in

excess of the then $15 million threshold under the

Act.  After later divesting some of the stock and

falling below the reporting threshold, the company

again acquired IPB stock in excess of $15 million in

1999 and held the stock until early 2001.  The noti-

fication threshold under the Act has since been

raised to $50 million.

In its complaint, the DOJ alleged that Smithfield

was in violation of the Act on both occasions where

it acquired stock in excess of the threshold, for a

total combined period of 498 days.

continued on page 3

DOJ Seeks $5.5 Million for Failure to Report
Acquisition of Minority Interest
At Issue:  Scope of Hart-Scott-Rodino Investment Intent Exemption

The Department of Justice has sued Smithfield Foods, Inc. in a case that may clarify the law con-

cerning the scope of the investment intent exemption to the Hart-Scott-Rodino Act.  The HSR Act

requires parties planning certain mergers or acquisitions to file pre-merger notification with gov-

ernment antitrust regulators and to observe a waiting period before closing the transaction.  Under

the investment intent exemption, certain stock acquisitions that would otherwise be reportable are

exempt if made by a passive investor with a purely investment intent.  The case is important to

those who make minority investments in other companies because the law is not very well devel-

oped in this area.
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Record Setting $5.67 Million Gun-Jumping Penalty

Pre-Closing Coordination Creates Antitrust Risk

Gemstar-TV Guide International Inc. has agreed to pay a $5.67 million civil penalty to resolve DOJ allegations that conduct prior to

closing its merger in July 2000 violated the antitrust laws.  DOJ alleged that the companies fixed prices, allocated customers, and failed

to observe pre-merger waiting period requirements.  The settlement comes after a two-and-a-half year investigation and is the largest

fine ever imposed in a gun-jumping case.  It reflects the maximum $11,000 per day penalty available under the Hart-Scott-Rodino Act.
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The HSR Act requires parties planning certain

mergers or acquisitions to file pre-merger notifica-

tion with government antitrust regulators and to

observe a waiting period before closing the transac-

tion.  The waiting period gives the antitrust enforce-

ment agencies an opportunity to investigate the

transaction prior to consummation and determine

whether the deal would violate the antitrust laws.

The parties are required to keep their operations

separate while review is pending.

Exercising operational control over the acquired

party and certain forms of coordination prior to expi-

ration of the HSR waiting period may violate the

Act.  Even where the Act is not violated, question-

able practices can result in an expensive and bur-

densome multi-year investigation.  Recent cases

that have resulted in penalties involved:

� transferring employees between the parties;

� requiring buyer approval of customer contracts;

� beginning to reorganize the businesses; and

� confusing customers about whether the compa-

nies are acting as one.

The 1999 Gemstar-TV Guide merger agreement

grew out of negotiations to settle long-standing

patent infringement litigation between the compa-

nies.  Until then, Gemstar and TV Guide competed

to provide interactive program guides to cable and

satellite television companies.  The guides allow

viewers to use their television remote to view

schedule information and select programs.  The

companies also entered into a cross-licensing

agreement, which would settle their patent litigation

if the merger did not close by a certain date.

The DOJ alleged that from June 1999 until the July

2000 merger, the companies violated the Sherman

and HSR Acts by agreeing to allocate markets and

customers and to stop competing for customers; by

making joint decisions on prices and other material

terms; and by jointly managing their interactive

program guide businesses before the DOJ com-

pleted its review and the deal closed.  During the

period in question, TV Guide also attempted to use

its goodwill to settle a lawsuit pending between

Gemstar and a third party under terms disadvanta-

geous to TV Guide.  According to the DOJ, the

effect of these actions was to give Gemstar prema-

ture control over TV Guide, and to reduce competi-

tion between the companies.

In addition to the $5.67 million penalty, the

company must comply with a court order:

� giving customers an opportunity to rescind their

contracts;

� prohibiting similar conduct in the future;

� requiring the company to institute an antitrust

compliance program;

� requiring the company to designate an antitrust

compliance officer;

� requiring the company to submit annual compli-

ance reports; and 

� permitting DOJ to interview personnel and 

review compliance records.

The proposed consent decree will become final fol-

lowing a 60-day public comment period.

While the enforcement agencies recognize that

integration planning is generally appropriate if struc-

tured properly, the “need to hit the ground running”

is no defense where such conduct has the effect of

diminishing competition between the parties.  There

has been a rise in enforcement actions relating to

companies’ failure to observe the HSR waiting

period.  In April of 2002 the DOJ settled a gun-

jumping case against Computer Associates

International Inc. for $638,000.

After the Gemstar-TV Guide settlement, Acting

Assistant Attorney General for the Antitrust Division,

R. Hewitt Pate, said "[a] plan to merge in the future

does not justify price fixing, customer allocation, or

otherwise combining their businesses, while the

Justice Department is investigating the competitive

effects of the transaction."  The fact that the DOJ

ultimately approved the Gemstar-TV Guide transac-

tion did not mitigate the parties pre-closing obliga-

tion to remain separate, nor was liability lessened

on account of the fact that the transaction was

cleared.  The company was required to pay the

maximum possible fine.

While the DOJ alleged that Gemstar and TV-Guide

were competitors, the requirement imposed by the

HSR Act does not turn on the extent to which the

parties compete, or whether they compete at all.

Rather, the Act imposes a procedural requirement

that the parties remain separate in all cases.

Companies that do not compete in any way can

nevertheless violate the Act if they fail to observe

the requirement to remain separate prior to closing.

Thus, integration planning should be approached

cautiously.  It should reflect a judgment of the poten-

tial risks that is informed by the facts of the case,

the requirements of the HSR and Sherman Acts,

and the enforcement policies of the agencies.  �



As Fried Frank Antitrust and Competition Law

AlertTM reported in April 2002, the FTC is imple-

menting a program that would allow for the elec-

tronic filing of Hart-Scott-Rodino notifications. The

voluntary electronic filing option would ease the

burden of making and separately hand delivering

multiple paper copies of filings to the Federal Trade

Commission and the Department of Justice.

As the plan moves forward, Fried Frank is partici-

pating in the FTC’s pilot program to test and

provide feedback on the system before it is made

generally available.  We reported last Spring that

there were several unresolved issues that needed

to be addressed before the program could be fully

implemented.  Among these were security issues,

choice of appropriate file format for documentary

attachments, and whether to permit attachments to

be used in lieu of filling out certain data intensive

parts of the form online.  The pilot program will

provide Fried Frank and the other participants the

opportunity to learn how the FTC has addressed

these and other issues of concern to the antitrust

bar and the business community, and to recom-

mend changes or additions before the system is

implemented. �
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It appears the complaint is based solely on the gov-

ernment’s contention that Smithfield was consider-

ing and taking steps toward an acquisition of IBP,

and therefore could not claim to be a passive

investor.  Although both companies are involved in

the production of pork products, the complaint does

not allege that the companies’ status as competitors

made the investment intent exemption unavailable.

It is not clear whether the DOJ chose not to rely on

this additional basis for factual or legal reasons, or

whether the DOJ believed that evidence of

Smithfield’s takeover efforts was sufficiently strong

to go forward without the additional claim.  The

Department is seeking a civil penalty of $5.478

million, based on the statutorily provided penalty of

$11,000 per day for each day of the violation.

Deborah Majoras, Principal Deputy Assistant

Attorney General for the Antitrust Division said

“Acquisition of stock in a firm that is also a potential

takeover target or merger candidate is not an acqui-

sition that is ‘solely’ for investment.”  In its press

release, Smithfield said only that the suit followed

the company's decision not to settle the dispute out

of court and that its interpretation of the Act differs

with the DOJ’s. As the availability of the exemption

is based on the intent of the acquirer, the factors the

court employs to determine Smithfield’s intentions at

the time it bought the IBP stock will be instructive for

others seeking to rely on the exemption.  �

DOJ Seeks $5.5 Million for Failure to Report Acquisition of Minority Interest...continued from page one

Fried Frank Participates in Pilot Program as FTC Moves Toward Electronic Hart-

Scott-Rodino Filings

Fried Frank to Participate in ABA Section of Antitrust Law Panel Discussions 

at Spring Meeting

Fried Frank Antitrust Partner, Barry Nigro, will mod-

erate a panel discussion on Merger Policy in a

Distressed Economy at the Spring Meeting of the

ABA Section of Antitrust Law. The panel, presented

by the Communications Industry Committee of the

Antitrust Section will address the application of

antitrust law in a distressed economy, with a focus

on the telecom experience.  Panel presenters

include FCC Commissioner Kathleen Q. Abernathy

and J. Gregory Sidak, Resident Scholar and direc-

tor the Telecommunications Deregulation Project of

the American Enterprise Institute for policy

research. Panelists also include lawyers in govern-

ment and private practice who are active in

telecommunication and antitrust.

Anthony Nanni, of counsel to Fried Frank’s antitrust

department, will participate in a panel discussion on

“Hot Topics in Criminal Antitrust”.  The panel, pre-

sented by the Criminal Practice and Procedures

Committee, will discuss recent developments in

criminal antitrust law, and the government’s poten-

tial future agenda.  Issues to be addressed include

extradition, incarceration, developments in corpo-

rate sentencing, and developments in international

cooperation.  Nanni, former chief of criminal

enforcement at the Antitrust Division, regularly

counsels and represents companies and individuals

facing allegations of criminal antitrust violations. �
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French Tender Offers May be Conditioned on Antitrust Clearance

Recent changes to French law permit a tender offer

to be conditioned on antitrust clearance.  Prior to

the amendment, French tender offers were permit-

ted to be conditioned only on antitrust clearance

from France.  Conditioning an offer on antitrust

approval is voluntary.  However, if the tender offer is

not conditioned on antitrust approval, the offeror

may be forced under French law to purchase the

tendered shares before antitrust review is com-

pleted, with the risk that antitrust authorities may

ultimately require a divestiture.  A tender offer con-

ditioned on antitrust clearance will become void,

forcing the offeror to file a renewed tender offer to

continue with the transaction, if the European

Commission, the United States, or an EU member

state initiates an antitrust investigation.  Eric Cafritz,

Laurent Assaya and James Gillespie of Fried

Frank’s Paris office have prepared a more detailed

memorandum addressing the changes.  Please

contact one of the antitrust lawyers listed at the

back of this publication if you would like to receive a

copy of the memorandum, or to discuss this point

further. �
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