
Most significantly, the Best Practice recommen-

dations address the following areas.

�  Coordination on Timing—The Agencies should

work to offer parties to a transaction the opportu-

nity to conduct joint conferences with authorities

on both sides of the Atlantic to coordinate the

timing of filings and other investigation mile-

stones, where appropriate;

�  Collection and Evaluation of Evidence—The

Agencies should work to coordinate their efforts

by sharing both information obtained though the

investigative process (subject to consent of the

merging parties) and their own internal analyses.

�  Remedies/Settlements—Though it is recog-

nized that remedies offered to each Agency

could in many instances differ, the Agencies

should encourage the parties to coordinate the

timing and substance of their remedy proposals

so that the Agencies can work to ensure that the

remedies they accept do not impose inconsistent

obligations on the merging parties.  When appro-

priate, the Agencies should work to keep one

another informed and share remedy proposals.

The best practices also suggests that the degree

to which the inter-agency coordination is suc-

cessful will depend heavily on the level of coop-

eration the Agencies receive from the merging

parties with respect to obtaining confidentiality

waivers and the coordination of timing.

The full text of the Best Practices agreement is

available at

http://www.ftc.gov/opa/2002/10/mergerbestprac-

tices.htm.  �

The U.S. and European Antitrust Agencies Jointly Issue a

Set of Merger “Best Practices”

On October 30, 2002, the United States and European Union announced that they had

agreed on a set of “Best Practices” to guide antitrust review of transnational mergers and

acquisitions.  The competition authorities signing on to the Best Practices were the

European Commission, the U.S. Department of Justice, and the Federal Trade

Commission ("the Agencies").  Adoption of these Best Practices is supposed to improve

coordination between the Agencies and resolve timing and other issues, which have

plagued companies having to get their deals cleared both in Europe and the United

States.  The Agencies say that their goal is to minimize the risk of divergent merger

review outcomes, help ensure that remedies are consistent and increase transparency in

the merger review process.  

Inside:

The Court of First Instance Overturns the European

Commission’s Decision to Block Tetra Laval

International SA’s Acquisition of Sidel SA

Page 2

Add a Line to the Premerger Notification Checklist:

China to Require Notification of Some Acquisitions

Page 2

November 22, 2002 www.ffhsj.com/practice_groups/antitrust.htm

Fried Frank Antitrust and Competition Law Alert™

Copyright © 2002. Fried, Frank, Harris, Shriver & Jacobson. All rights Reserved. November 22, 2002

http://www.ffhsj.com/practice_groups/antitrust.htm
http://www.ffhsj.com/practice_groups/antitrust.htm
http://www.ftc.gov/opa/2002/10/mergerbestpractices.htm


The Court of First Instance Overturns the European Commission’s Decision to Block

Tetra Laval International SA’s Acquisition of Sidel SA

On October 25, 2002, the Court of First Instance overturned the European Commission’s (“EC”) decision to block the merger between

Tetra Laval International SA (“Tetra”), a Swedish industrial group, and Sidel SA (“Sidel”), a French packaging equipment maker.  
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The EC blocked the merger based on: (1) the

future conglomerate effects created by the merg-

er; (2) the merged entity having a dominant posi-

tion in the aseptic cartons and aseptic carton

packaging equipment markets; and (3) the

merged entity leveraging its dominance in those

markets into dominance in the polyethylene

packaging equipment market. Although the par-

ties proposed numerous structural and behav-

ioral commitments designed to address the EC’s

concerns, the EC rejected the commitments as

insufficient to address the anticompetitive effects

of the merger.

In overturning the EC’s decision, the Court of

First Instance stated that the EC had made

“manifest error” with respect to analyzing the hor-

izontal and vertical effects of the merger, as

modified by the parties, and that “the economic

analysis of the immediate anticompetitive effects,

of conglomerate effects and of the foreseeable

conduct of the companies in question [was] …

based on insufficient evidence and some errors

of assessment.” 

The decision was the second reversal of an EC

decision in three days (on October 22, the  Court

overturned the EC’s decision to block the

Schneider Electric SA’s acquisition of Legrand

SA) and the third reversal this year (in June, the

Court reversed the EC’s decision to block Airtours

plc’s acquisition of First Choice Holidays plc).  In

addition to reigning in the EC’s merger control

policy, the decisions have many calling for the EC

to reevaluate its policy and procedures.

Whether this decision, together with the other

reversals, will result in a more conservative

Commission is uncertain.  What is certain, how-

ever, is that the EC will implement a number of

changes.  Structurally, the EC will undergo a

reorganization and reportedly will appoint a new

chief economist.  The Commission has already

named Philip Lowe, previously in charge of the

EC competition department, as the new deputy

director in charge of mergers.  Procedurally, the

EC is expected to propose the creation of a

“devil’s advocate” panel, an internal peer review

system for complex mergers, as well as a “stop-

the-clock” procedure that will allow companies to

toll the four month phase two investigation clock

in order to propose remedies.  �

China’s proposed regulation was published in an

official state journal in October. The current pro-

posal would require notification of transactions that

give the merging companies a market share in

China exceeding 25 percent.  Lawyers in China

have expressed concern that, because the country

does not have a developed system for defining rel-

evant markets, it is difficult to predict what the

market share thresholds will mean in practice.

Additional thresholds based on sales and assets

of the parties were also proposed, but it is unclear

whether those thresholds would be applied to

sales and assets in China, or to worldwide sales

and assets.  The proposal also contains a unique

provision that would require notification if a foreign

company acquires equity interests in more than 15

enterprises in the same industry.  

A well constructed notification statute ideally will

provide an appropriate level of certainty to parties

trying to identify the triggering events and thresh-

olds that require filing, the deadlines imposed, and

the procedure for submitting notification.  The gov-

ernment plans to issue formal rules by year-end.  �

Add a Line to the Premerger Notification Checklist: China to Require Notification 

of Some Acquisitions

By year end, China may be the newest member of a growing list of nations that require merging parties to notify competition authorities

of their deal.  Currently, more than 80 jurisdictions worldwide have some form of merger notification requirement.  While procedures 

and notification thresholds vary widely, most of these notification schemes are based on some measure of the merging companies’ 

sales or assets within the jurisdiction.
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