
In Turicento et al v. American Airlines et al, the

court was confronted with a proposed class

action by  travel agents operating in Central

America. The travel agents alleged that several

U.S. airlines and the International Air Transport

Association (which licenses travel agents)  ille-

gally conspired to fix commissions paid to the

travel agents.  According to the complaint, at the

end of 1999, an alliance of the principal Central

American airlines announced it would pay

Central American travel agents six percent com-

missions.  Shortly thereafter, the defendant U.S.

airlines each reduced their commission rates to

six percent.  

The trial court dismissed the complaint under the

Foreign Trade Antitrust Improvements Act

(“FTAIA”), 15 U.S.C. 6a, and the Third Circuit

affirmed.  Under the FTAIA,  federal U.S.

antitrust laws apply to “non-import” foreign trade

or commerce only where it has a “direct, sub-

stantial, and reasonably foreseeable” anticom-

petitive effect on U.S. trade.  According to the

Court, “the geographic target of the alleged anti-

competitive conduct matters greatly.”  It is well

established that the Sherman Act applies to for-

eign conduct that was intended to and did in fact

have a substantial effect in the United States.

The U.S. antitrust laws do not address anticom-

petitive conduct directed at foreign markets and

foreign consumers, such as the travel agent

plaintiffs.  In sum, “United States antitrust laws

only apply when a price-fixing conspiracy affects

the domestic economy.”    

Third Circuit Affirms Dismissal of Class Action Suit by

Foreign Travel Agents Against  U.S. Airlines: U.S. Laws do

not Protect Foreign Markets from Anticompetitive Effects

Is a conspiracy by U.S. companies to fix prices in markets outside the U.S. actionable

under federal U.S. antitrust laws?  According to the Third Circuit, it is not.
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FTC to Reexamine the Actual Competitive Effects of

Concluded Mergers: Retro-Challenges to Anticompetitive

Mergers Ruled In!  

On August 28, the Federal Trade Commission (FTC) announced formation of a new Merger

Litigation Task Force (MLTF).  The MLTF is charged with “reinvigorating” the FTC’s hospital

merger enforcement activities, and has been directed to review closed mergers to deter-

mine whether they have actually resulted in anticompetitive price increases.  

continued on page 3

http://www.ffhsj.com/practice_groups/antitrust.htm


Antitrust and False Claims: Fried Frank Lawyers Examine Government Actions

Antitrust practitioners were able to learn more about the False Claims Act, thanks to an American Bar Association lunch held at Fried,

Frank’s Washington DC office on October 2.  The event, moderated by Tony Nanni, of Fried, Frank’s antitrust practice group, featured

Fried, Frank partner Jack Boese, whose book, Civil False Claims and Qui-Tam Actions, is recognized nationally, and U.S. Justice

Department lawyers Lisa Phelan, Chief, National Criminal Enforcement Section, Antitrust Division and Steve Altman, Assistant Director,

Commercial Litigation, Civil Division.
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The event focused on the types of issues that

arise when a whistleblower files a Qui-Tam suit

under the False Claims Act (“FCA”) on behalf of

the U.S. Government alleging violations of feder-

al antitrust law. Qui tam cases are often brought

by individuals once employed by parties to an

alleged false claim.  The relator, as the whistle-

blower is called, is statutorily awarded a share of

the damages obtained by the Civil Division.

According to Boese, it is imperative for private

lawyers to understand the intricacies of the FCA,

its purpose and how it has been interpreted.  For

example, a whistleblower under the Act can even

be a participant in the underlying bid-rigging or

price-fixing conspiracy that gives rise to the

claim.  So long as the whistleblower avoids

indictment by receiving immunity as part of his

cooperation with the government’s criminal

investigation, he can even share in the damages

obtained in the FCA suit.

Both Justice Department lawyers talked about

how the Justice Department decides to intervene

in a FCA suit, and how it handles the parallel

investigations conducted independently by the

civil and antitrust divisions and efforts by a

defendant to obtain global settlements.

Settlement negotiations can be quite complex

because of the separate interests of the two divi-

sions with the Department.  

Because the government in a criminal antitrust

case can seek fines up to twice the loss and in a

civil false claim case can seek damages of triple

the loss plus penalties, Nanni asked the panel

whether such recoveries in the aggregate could

be excessive under the Eight Amendment of the

U.S. Constitution.  Both Department of Justice

lawyers argued that such fines are not limited by

the excessive fines clause of the Eight

Amendment.  Boese pointed out that the issue is

not settled and that FCA defendants may have

an argument that compounded fines and dam-

ages in large antitrust cases may be excessively

punitive under the U.S. Constitution.

Please contact Rick Rule or Tony Nanni, listed

below, if you would like a set of the materials dis-

tributed during this program.

International Antitrust Regulations Discussed, Consensus Sought

Antitrust officials around the world are continuing to work together on ways to improve the merger review process in cases of global

transactions. In September, top regulators from the United States, Canada, the European Union and many other jurisdictions met in Italy

at the first conference of the International Competition Network (ICN) to discuss the proper goals and enforcement of competition laws.

The ICN is an organization of national and multinational competition authorities with a goal to “improve competition law enforcement

and administration in the global marketplace,” according to Konrad von Finckenstein, chair of the ICN Steering Group.  The ICN’s pro-

posals are non-binding and governments may implement them voluntarily, through unilateral, bilateral or multilateral arrangements. 

ICN members agreed on the following guiding

principles to be applied in international merger

enforcement: proper recognition of sovereign

rights; transparency; non-discrimination on the

basis of nationality; procedural fairness; efficient,

timely, and effective review; inter-jurisdiction

coordination; convergence; and confidentiality. 

ICN members also endorsed a number of “best

practices” for merger notification procedures.

For example, members agreed that a state

should assert jurisdiction only over those trans-

actions that have a nexus with that state meet-

ing an appropriate standard of materiality.

Notification thresholds should be clear and

understandable, and parties should be permit-

ted to notify proposed mergers upon certifica-

tion of a good faith intent to consummate the

proposed transaction. ICN members also

agreed that jurisdictions that prohibit closing

while the competition agency reviews the trans-

action should not impose deadlines for notifica-

tion and that jurisdictions that do not prohibit

closing pending review should allow parties a

reasonable time in which to file notification fol-

lowing a clearly defined triggering event. 

Fried, Frank will continue to monitor the activi-

ties of the ICN and report updates as they

occur. All ICN documents are available at

www.internationalcompetitionnetwork.org.

http://www.internationalcompetitionnetwork.org
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FTC Finds No Anticompetitive Effects in Cruise Lines Merger Despite 

High Levels of Concentration

The Federal Trade Commission closed its investigation of the potential acquisition of P&O Princess Cruises plc by either of its two largest

competitors.  The move allows the companies to continue their battle over which of the two proposed transactions will go forward.  

The investigation examined the friendly acquisition

of the third largest cruise line operator, Princess

Cruises, by Royal Caribbean Cruises, Ltd., and a

competing hostile bid by Carnival Corporation.

Carnival, the world’s largest cruise line operator, is

followed closely by number two Royal Caribbean.

Either combination would create an industry leader

with a near 50 percent market share that far

exceeds its remaining rivals in an already highly

concentrated industry.

In response to what the Commission characterized

as unusually extensive, sometimes misinformed,

media coverage of the transactions, the agency

issued a detailed statement explaining its decision.

The Commission cautions observers not to

assume that the high concentration levels

approved in this case would be approved in other

cases, and that “each case must stand or fall on

its particular facts.”  Still, the detailed factual analy-

sis the Commission embarked on to reach its con-

clusion in this case could be viewed by some as a

departure from a leading Pitofsky-era case, FTC v.

H.J. Heinz, 246 F.3d 708 (D.C. Cir. 2001).  In

Heinz, a merger to duopoly was blocked on the

grounds that a reduction to only two competitors

would almost certainly lead to increased prices.

This case and Heinz involve highly concentrated

markets with high entry barriers.

The Commission was clear that this case is not a

merger to duopoly, that there is a strong presump-

tion that duopolies harm consumers, but that the

presumption can be rebutted.  Employing a

detailed factual analysis, the Commission conclud-

ed that the evidence in this case did “not support

any theory of anticompetitive effects arising from

either of the subject transactions,” and that the

industry will remain competitive even with only a

few remaining competitors.

Because two large competitors and a substantial

fringe will compete with the merged entity, either

combination, while formidable, would find unilater-

al attempts to increase price or reduce capacity

constrained, the Commission found.  The remain-

ing competitors could build new ships, reconfigure

ships, or otherwise adjust product offerings to

defeat such efforts.

As to the ability of the remaining competitors to

coordinate their activity in ways harmful to con-

sumers, the so-called “coordinated effects theory”,

the Commission similarly found that such a result

is unlikely.  Because of the diversity of products

(size and location of cabins, timing, routes, etc.),

the resulting large number of prices in the market-

place, and the fact that most sales are through

travel agents who often do their own discounting,

the Commission believes that it would be difficult

to coordinate prices.  The history of vigorous com-

petition in the industry is another indication that the

smaller number of remaining competitors are not

likely to collude to increase prices or reduce the

level of amenities.  Finally, the conclusion is also

supported by the fact that several new cruise ships

being built for the major cruise lines are scheduled

to come on-line in the next few years.  That

increase in capacity, until absorbed, is likely to act

as a check on future price increases.

The FTC Statement is available at

http://www.ftc.gov/os/2002/10/cruisestatement.htm.

FTC to Reexamine the Actual Competitive Effects of Concluded Mergers: Retro-Challenges to

Anticompetitive Mergers Ruled In! ....continued from page 1

In its press release announcing formation of the

MLTF, the FTC made clear that it may go back

and challenge those mergers which it believes

have had an anticompetitive effect.  In addition to

hospital mergers, moreover, the MLTF will also

handle mergers in retail industries, particularly

mergers involving food, beverages and super-

markets.

The FTC announcement is most remarkable for

its warning that the FTC may go back to chal-

lenge mergers that have already closed.  It is not

clear whether the FTC would seek to unwind

mergers (that is, to “unscramble the eggs”) or

seek disgorgement, or both.  The FTC has used

both approaches since Timothy J. Muris became

chairman. The FTC sought disgorgement in two

recent matters, FTC v. Mylan Laboratories, et al.

and FTC v. The Hearst Trust, et al. However, the

FTC chose to undo a consummated merger In

the Matter of  Chicago Bridge & Iron Co., et al.. 

http://www.ftc.gov/os/2002/10/cruisestatement.htm


Specialty hospital beds incorporate advanced sus-

pension, vibration and other systems. They are

used for patients with a variety of medical condi-

tions, including burn injuries, bed sores, pulmonary

complications and other conditions for which stan-

dard-issue hospital beds are inappropriate.

Publicly traded Hillenbrand, through its Hill-Rom

subsidiary, is the undisputed leader in the stan-

dard-issue hospital bed market with a market

share exceeding 90 percent.  Hill-Rom is also

the leading supplier of specialty hospital beds,

although it does not enjoy a similarly dominant

position in that market, where number two

Kinetic’s market share is close to 30 percent.

Kinetic does not manufacture standard issue

hospital beds.

In the lawsuit, initiated in 1995, Kinetic alleged

that beginning in 1991 Hill-Rom offered exces-

sive discounts on its standard-issue hospital

beds to hospital purchasing groups that agreed

to use only Hill-Rom specialty hospital beds.

Hospitals generally negotiate equipment pur-

chases through group purchasing organizations

or GPOs, although member hospitals are free to

make purchases independently.

According to Kinetic, the discounts for standard-

issue hospital beds that Hill-Rom offered to

GPOs that agreed to commit to Hill-Rom’s spe-

cialty hospital beds were so substantial that the

hospital purchasing groups had effectively no

choice but to acquiesce.  Hill-Rom argued that

such a theory of economic coercion is unsupport-

ed in the law and that it was not supported by

the facts.  Kinetic’s market share, while down

from a high of about 50 percent in 1995, current-

ly stands at near 30 percent, and the company

continues to sell to hospitals that belong to hos-

pital purchasing groups that have discount

arrangements with Hill-Rom.

Kinetic alleged that there was no legitimate busi-

ness justification for the discounts, and that Hill-

Rom’s intention in offering the discounts was to

drive Kinetic out the specialty hospital bed busi-

ness.  It was not simply Hill-Rom’s bundling of its

standard-issue and specialty hospital beds that

was challenged, rather it was its practice of using

monopoly or market power in one market to gain

market power and exclude competitors in anoth-

er market that was claimed to violate the antitrust

laws.  Kinetic estimated its total damages at

$321 million, including $173 million in damages it

already suffered from sales lost due to Hill-Rom’s

anticompetitive practices and $148 million in esti-

mated lost future sales.

Following a five week trial and three days of

deliberation, the jury found that Hill-Rom attempt-

ed to monopolize the specialty hospital bed mar-

ket and engaged in contracts, combinations or

conspiracies that unreasonably restrained com-

petition in the specialty hospital bed market.

Damages were set at $173 million.

Hillenbrand has said that it will ask the judge to

set aside the verdict based on the fact that

Kinetic’s theory of economic coercion is not rec-

ognized in the 5th Circuit, and has vowed to take

its case to the 5th Circuit Court of Appeals, if

necessary.
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Final Judgment Could Top a Half Billion Dollars Based on Bundled Pricing Program

On September 27, a jury awarded more than $173 million to specialty hospital bed manufacturer Kinetic Concepts, Inc.  The verdict, if it

stands, is subject to trebling under the antitrust laws, which could bring the final verdict to approximately $520 million.  In its lawsuit

filed against Hillenbrand Industries Inc., a competing specialty hospital bed manufacturer, Kinetic alleged that Hillenbrand leveraged its

market power in the standard-issue hospital bed market to attempt to monopolize the market for specialty hospital beds.
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