
The GAO report examined retail divesti-

tures ordered by the FTC from 1990-2000.

Congress initiated the report in response

to criticisms that the FTC’s approach to

retail divestitures had reduced the opportu-

nity for small businesses to purchase

divested assets. In exploring this issue, the

GAO report noted that "[n]ot only did the per-

centage of smaller businesses purchasing

divested grocery store assets decline, but the

size of businesses that purchased divested

grocery store assets grew significantly over

time."  The report also resulted from general

suggestions by critics that the FTC has failed

to provide sufficient information about the

rationale behind its policies.  According to the

report, the FTC has not engaged in a formal

or systematic study of the success or failure of

retail divestitures since the FTC’s study of the

divestiture process from 1999.  The 1999

study was based on data from 35 divestitures

required between 1990 and 1994 and was

often cited as the basis for many of the FTC’s

policies toward retail divestitures during the

late 1990s. The 1999 divestiture study is avail-

able at http://www.ftc.gov/os/1999/9908/divesti-

ture.pdf.

The GAO report focused on three FTC poli-

cies that have been widely used and widely

criticized during the late 1990’s:  “clean

sweep,” “single buyer” and “up-front buyer”

(sometimes referred to as “buyer up-front”).

The “clean sweep” policy requires that the

merging parties restore market shares to their

pre-merger levels (sometimes referred to as

“zero delta”) and divest either all of the acquir-

er's or target's stores in a market rather than

divesting a package that “mixes and matches”

assets of the acquiring and acquired firms.

The “single buyer” policy requires that all of

the divested assets from a particular market

go to a single purchaser.  The “up-front buyer”

policy requires that the merging parties identify

an approved buyer(s) for the divested assets

prior to consummating their deal.  

continued on page 2

The GAO Issues Report on the FTC’s Approach to
Retail Divestitures

On September 25, 2002, the General Accounting Office released a report evaluating the

Federal Trade Commission’s approach to divestiture remedies in four specific retail mar-

kets:  supermarkets, gas stations, drug stores, and funeral homes.  Despite its considera-

tion of all four retail markets, the report focused primarily on supermarket divestitures.   
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the divested assets prior to consummating

their deal.  The report provided extensive

details about the history and application of

each of these three policies, though it did not

comment on the extent to which these policies

have been successful in achieving their

desired results.  

The GAO report recommends that the FTC

proceed by conducting a more careful, analyti-

cal divestiture study be conducted by the FTC

in the interest of increased transparency and

more certainty about the likely effects of these

practices on competition.  If the findings of the

recommended study show that the FTC’s poli-

cies have not achieved their desired results,

then the GAO recommended that the FTC

explore the possibility of expanding the study

to include divestiture orders for other sectors

of the economy that have been impacted by

changes to the FTC divestiture practices dur-

ing the late 1990s. 

The complete report can be found at

http://www.gao.gov/new.items/d02793.pdf

The FTC is also heading for some changes, as

the President must nominate a non-Republican

to serve on the FTC, replacing Commissioner

Sheila Foster Anthony, whose term expired

September 25.  Senate Majority Leader Tom

Daschle (D-S.D.) on September 30 recommend-

ed that the President should nominate Pamela

Jones Harbour. 

Harbour, a partner in the New York office of

Kaye Scholer, previously served for 11 years in

the New York State Attorney General's office.

She started in the Antitrust Bureau under

Attorney General Robert Abrams.  She was pro-

moted by Attorney General Dennis Vacco to the

post of deputy attorney general in charge of the

Public Advocacy Division, which oversees the

antitrust, civil rights, consumer, environment,

and investor protection bureaus.  She continued

these duties under Attorney General Eliot

Spitzer.

Changes at the Antitrust Agencies:

Both the Department of Justice and Federal Trade Commission are undergoing their first shifts of the current administration.  Assistant

Attorney General for Antitrust, Charles A. James, last week announced his resignation.  He plans to leave the Department of Justice

before the end of the year to work as Vice President and General Counsel of Chevron Texaco Corporation.  James assumed the leader-

ship slot at the Antitrust Division after Senate confirmation in June, 2001.

Deborah A. Garza  
202 639.7270

Tony Nanni
202 639.7373

Bernard A (Barry) Nigro Jr.

Charles F. (Rick) Rule
202 639.7300

Linda R. Blumkin
212 859.8085

Allen Kezsbom
212 859.8148

Eric Queen
212 859.8077

Ira S. Sacks

Alexander R. Sussman
212 859.8005

For more information please contact any of the following attorneys in Fried Frank’s Antitrust Department:

New York
One New York Plaza
New York, NY 10004-1980
Tel. 212.859.8000
Fax 212.859.4000

Washington, DC
1001 Pennsylvania Ave, NW
Washington, DC 20004-2505
Tel. 202.639.7000
Fax 202.639.7003

Los Angeles
350 South Grand Avenue
Los Angeles, CA 90071
Tel. 213.473.2000
Fax 213.473.2222

London
99 City Road
London EC1Y 1AX
England
Tel. 44.20.7972.9600
Fax 44.20.7496.9293

Paris 
7, rue Royale
75008 Paris
France
Tel. 33.140.17.04.04
Fax 33.140.17.08.30

www.friedfrank.com 

Fried, Frank, Harris, Shriver & Jacobson

Washington, DC New York

http://www.gao.gov/new.items/d02793.pdf
http://www.ffhsj.com/attorney_profile.php3?id=garzade
http://www.ffhsj.com/attorney_profile.php3?id=nannito
http://www.ffhsj.com/attorney_profile.php3?id=ruleri
http://www.ffhsj.com/attorney_profile.php3?id=blumkin
http://www.ffhsj.com/attorney_profile.php3?id=kezsbal
http://www.ffhsj.com/attorney_profile.php3?id=queener
http://www.ffhsj.com/attorney_profile.php3?id=sussmal
http://www.ffhsj.com

