
Most significantly, the new guidelines address the

following areas: 

� Witnesses Will Be Able to Obtain Investiga-

tional Hearing Transcripts–—The FTC's Rules of

Practice allow witnesses in an investigational hear-

ing to obtain a copy of their testimony.  The rules

also state that for good cause the witness may be

permitted only to inspect the transcript rather than

retain a copy.  Traditionally, "good cause" has been

presumed to exist, and witnesses have been

unable to obtain copies of transcripts until the late

stages of investigations.  The Bureau's new policy

is that, in merger investigations, an investigational

hearing transcript will be released to the testifying

witness upon the witness's request as soon as the

transcript is available.  In instances where staff

believes there is good cause to support withholding

the transcript, staff must present facts supporting

their position to the Bureau Director's office, which

will determine whether unusual circumstances exist

that warrant withholding the transcript.

� Documents Will No Longer Have to Be

Sorted or Identified by Specification–—The

instructions to the FTC's Model Second Request

will be revised to require that responsive docu-

ments be produced in the order and sequence in

which they are maintained in the ordinary course of

business.  Previously, the FTC required that docu-

ments produced in response to a second request

be organized by the specifications of the second

request to which they are responsive, often an

inexact and time consuming judgment.

� Inadvertent Production of Privileged Material

Will Not Be Considered A Waiver of Attorney-

Client or Work Product Protection–—Inadvertent

production is defined as a mistake that occurs

despite the existence and use of reasonable proce-

dures to screen out privileged material. Production

that occurs because of significant negligence, how-

ever, may still constitute a waiver.  The Bureau' s

standard procedure will be to return the original

and all copies of any inadvertently produced privi-

leged material as soon as its privileged nature is

apparent.  Only when it appears that the production

was not inadvertent, or resulted from the party's

failure to employ reasonable safeguards to avoid

production, will the Bureau consider retaining the

documents.

continued on page 3

The Federal Trade Commission's Bureau of Competition

Announces New Guidelines for Merger Investigations

In an effort to improve efficiency, the FTC recently announced the implementation of new guide-

lines to be used in merger investigations.  The new guidelines are the result of the Commission's

Best Practices Review, a series of public workshops held in March 2002, where the public was

invited to meet with senior lawyers from the Bureau of Competition, or submit written comments,

about the merger review process.  The Commission expects the guidelines to expedite the process

of gathering focused and pertinent information and facilitate the Commission's review of proposed

mergers.  The guidelines are also expected to reduce the burden on parties.
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European Commission Moves to Standardize Divestiture Commitments

Following a public comment period that ended in September, the European Commission plans to adopt its proposed model texts for

divestiture commitments and trustee mandates.  The standard models, first proposed in July 2002, contain all the elements that the

Commission would normally require to achieve acceptable commitment and effective compliance from parties proposing divestiture

remedies in merger transactions.  
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The Commission expects that the use of the

standard models will ensure consistency

across cases, contribute to an increasing level

of transparency and legal certainty in merger

investigations, and expedite proceedings by

relieving parties and regulators of the

demands of drafting divestiture commitments

and trustee mandates anew for each case.

The model texts focus on the use of the

divestiture remedy in merger investigations, as

does the Commission’s 2001 Notice on

acceptable remedies in merger investigations.

The Notice does, however,  recognize that

while divestiture is the most common remedy

and the Commission’s preferred approach, the

Commission will also consider other types of

commitments in appropriate circumstances.

Broadly, divestiture commitments based on the

model text will clearly identify the business to

be divested, the divestiture procedure, and the

obligations of the parties with regard to the

business prior to divestiture.  Divestiture com-

mitments based on the model text will also set

out the parties responsibilities to the commis-

sion, the trustee and the business, and ensure

that the viability, marketability, and competitive

effectiveness of the business to be divested is

protected throughout the process.

The business to be divested will normally be

an existing entity that can operate on a stand

alone basis, and must include all assets and

personnel necessary to ensure its viability.

Necessary personnel include not only those

who carry out the essential functions of the

business, but research and development staff

as well.

The model divestiture commitment also

describes the parties’ hold-separate and ring-

fencing obligations under which parties will be

obligated to preserve the viability and indepen-

dence of the business to be divested.  A hold-

separate manager is to be appointed to ensure

that the divested business is managed as a

distinct entity, and parties must sever links with

a divested business in relation to functions car-

ried out at the parent level.  Information

exchanges between the divested business and

the parties must also be curtailed.

A monitor trustee will be appointed to help

achieve this objective and the additional objec-

tives of ensuring the marketability and compet-

itiveness of the business.  The monitor trustee

must be proposed by the parties within one

week after the adoption of the decision, and is

charged with the oversight of the ongoing

management of divested business, assessing

the independence and suitability of the pro-

posed purchaser and the viability of the busi-

ness after sale.

The purchaser must be independent and

unconnected to the parties, and must possess

the financial resources, expertise, and incen-

tive to maintain and develop the divested busi-

ness as an active and competitive force in the

marketplace.  The monitor trustee will also

verify that potential purchasers receive suffi-

cient information to evaluate their ability to

meet these requirements.  The parties must

provide the monitor trustee with all managerial

and administrative support necessary to fulfill

these obligations.

The model text includes an optional up-front

buyer provision, under which the transaction

may not be finalized until a buyer for the

divested business is identified.  While up-front

buyer requirements have not been used by the

EC with the same frequency as US regulators,

the provision will be used where the viability of

the divestiture package depends on the identi-

ty of the buyer.

The divestiture procedure called for by the

model texts requires parties to complete

agreed divestitures within a pre-set time frame.

The period is usually six months, but can be

modified according to the particular needs of

the case.  If a divestiture is not timely complet-

ed, a divestiture trustee is then appointed to

dispose of the subject business at no minimum

price.  The parties, however, may seek an

extension of time if good cause can be shown

and the request is made not later than one

month before the divestiture deadline.  �
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Joint ventures and other forms of alliances have

become a staple of the health care industry, and

can have a range of pro-competitive effects. The

antitrust enforcement agencies have long realized

that physician networks, when sufficiently clinically

and financially integrated, can realize efficiencies

that benefit consumers.

In their 1996 statements of enforcement policy

and analytical principals relating to health care

and antitrust, the Division and the FTC identified

several examples of the types of integration that is

likely to produce significant efficiencies and benefit

consumers.  Among these are “(1) establishing

mechanisms to monitor and control utilization of

health care services that are designed to control

costs and assure quality of care; (2) selectively

choosing network physicians who are likely to fur-

ther these efficiency objectives; and (3) the signifi-

cant investment of capital, both monetary and

human, in the necessary infrastructure.”

As an integral part of achieving these and other

efficiency objectives, the groups often set fees on

behalf of their members.  Physician networks,

however, may not engage in fee setting without

the accompanying integration of activity that cre-

ates pro-competitive efficiencies; and they may

only do so where the fee setting is reasonably

necessary to realize those efficiencies.  Physician

networks that set fees without sufficient clinical or

financial integration have been challenged as

naked restraints on competition among their mem-

ber doctors.

Mountain Health Care, according to the Division’s

complaint, was formed in 1994 with the key objec-

tive of developing a common fee schedule and

representing participating physicians in negotia-

tions with managed care purchasers.  The group

represented the vast majority of private practice

physicians across virtually all specialties in the

greater Asheville area.  Participating physicians

allowed Mountain Health Care to negotiate with

managed care purchasers on their behalf, using

the uniform fee schedule to facilitate negotiations.

According to the complaint, Mountain Health Care

did “not clinically or financially integrate its physi-

cians to create efficiencies sufficient to justify the

use of a uniform fee schedule.” The Division

alleged that the use of the uniform fee schedule

resulted in increased physician reimbursement

fees to managed care purchasers because physi-

cians that would otherwise have competed with

each other set the same price for their services. �

Physician Network to Disband under DOJ Consent Decree–—Network’s Uniform Fee

Schedule Restrains Competition among Physician Members

Mountain Health Care, P.A., a physician network of more than 1,200 members in and around Ashville, North Carolina has agreed to dis-

band under pressure from the Antitrust Division of the Department of Justice because it did “not clinically or financially integrate its

physicians to create efficiencies sufficient to justify the use of a uniform fee schedule.”  Following a line of similar cases, the Antitrust

Division accused the physician network of operating as a price-setting organization that unreasonably restrained trade and commerce in

violation of Section One of the Sherman Act.

� Second Sweeps Will Be Avoided If Possible

–—Previously, second request compliance some-

times required parties to re-search persons and

files already searched within 14 or 30 days of cer-

tifying substantial compliance with the second

request.  The new guidelines instruct staff to coop-

erate with parties responding to a second request

so that parties will generally be required to search

each custodian only once.  The Bureau expects

that in the great majority of cases either no second

sweep or a very limited second sweep will be nec-

essary.  In cases where a second sweep is neces-

sary, staff are instructed to strictly limit the number

of personnel whose files need to be re-searched

to key individuals.  Staff may also negotiate with

parties to limit the second sweep to specific specfi-

cations or document categories.

� A Thorough and Well-Executed Term Search

of Electronic Files May Be An Efficient Way to

Respond to a Second Request–—Parties can

improve the likelihood that their term searches will

be sufficiently comprehensive by:

1. providing, at the earliest possible time, organi-

zational charts and information on date and docu-

ment flows and systems so that the staff can eval-

uate the search methodology;

2. providing a glossary of industry and company

terminology;

3. providing proposed search methodologies and

the results of sample searches so that the staff

can evaluate the search's efficacy;

4. submitting a rolling production, so that any defi-

ciencies can be detected and corrected;

5. in certain cases, agreeing that key employees

files will be physically reviewed in addition to, or in

lieu of being term searched; and

6. in certain cases, agreeing to safeguards such

as a stipulation to produce any responsive docu-

ments not identified by a term search, but identi-

fied by other means, before certifying substantial

compliance, or a stipulation that documents not

identified in the term search will not be used or

cited by the parties before the Commission or in

litigation.

The full text of the Statement of the FTC's

Bureau of Competition on Guidelines for Merger

Investigations is available at http://www.ftc.

gov/os/2002/12/bcguidelines021211.htm. �
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