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Memorandum 
T o  O u r  F r i e n d s  a n d  C l i e n t s  

 

Commerce Department Considering Requirements for More Demanding 
Factual Certifications in Antidumping and Countervailing Duty 
Proceedings 

Last fall, the Department of Commerce (“the Department”) proposed an 

amendment to the regulation governing the certification of factual information 

in antidumping and countervailing duty (“AD/CVD”) proceedings.1  The 

Department’s stated purpose in revamping these requirements is to improve 

the integrity of its processes for AD/CVD cases.  In order to implement this 

goal, the Department has proposed to adopt two new requirements in its 

regulations and the form certification text provided therein:  first, that the 

certification must make clear “what has been certified, by whom and when” 

and, second, that  the parties to a proceeding and their counsel be aware of 

the penalties that apply to anyone making a false certification.  In addition, the 

proposal would require greater levels of due diligence both by parties and their 

counsel and would impose an explicit continuing obligation to correct material 

misrepresentations and omissions in either current or previously filed certified 

submissions to the Department in AD/CVD cases.   

The Department requested written comments on its proposed amendment by 

November 22, 2004, and amended regulations concerning the certification 

requirement are expected later this year.  Should the amendment be adopted 

as proposed, it will oblige parties to AD/CVD proceedings, and their counsel, 

to give more serious consideration to whom the parties select to be their 

certifying officials and to the bases on which such representatives are 

selected. 

                                                 
1  See 69 Fed. Reg. 56,738 (Sept. 22, 2004). 
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Background 

The Tariff Act of 1930, as amended, requires only that a party submitting 

factual information in an AD/CVD proceeding certify “that such information is 

accurate and complete to the best of that person’s knowledge.”2  The 

Department has heretofore implemented this provision of the statute by 

requiring, in its regulations, that submitters of information (who are typically 

“interested parties,” but need not be) certify that they have read the “attached 

submission” and that the information contained therein is “to the best of 

[their] knowledge, complete and accurate.”3  Similarly, under the present 

regulation, legal counsel submitting factual information on behalf of their 

clients must certify that they have read the “attached submission” and that 

they “have no reason to believe” that it “contains any material 

misrepresentation or omission of fact.”4  

Through the Department’s January 26, 2004 Notice of Inquiry (“NOI”), the 

Department sought public input, including from counsel who frequently 

practice before the cognizant administrative entity, the Department’s Office of 

Import Administration (“IA”), on whether the Department should promulgate 

regulations pertaining to false statements and, if so, what the substance of 

such regulations ought to be.  The Appendix to the NOI contained an issues 

list that identified areas for possible reform of the regulations.  The first such 

issue, which related to the certifications set forth in 19 C.F.R. §351.303(g), 

was whether the existing certification requirements adequately protected the 

integrity of IA’s process, and, if not, how both the regulation and the text of 

the certification could be improved to strengthen that integrity.  

Several entities, both importers and domestic producers, as well as their 

counsel, submitted comments in response to the NOI, and on September 22, 

2004 the Department published a Notice of Proposed Rulemaking and Request 

for Comments.  The key component of the proposed amended regulation is 

new and substantially more burdensome form certification text that would, if 

                                                 
2  19 U.S.C. §1677m(b). 
3  See 19 C.F.R. §351.303(g)(1) (2004).   
4  See 19 C.F.R. §351.303(g)(2) (2004).   
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adopted, be required of certifying officials for parties submitting factual 

information to the Department in AD/CVD proceedings, as well as their 

counsel.  The principal elements of the proposed amended form certification 

texts, and the procedural changes that they would necessitate, are described 

below:   

Key Changes for Certifying Officials of Persons Submitting Factual 

Information 

 Preparation/Supervision Requirement.  The most important, and 

potentially burdensome, new element of the proposed party certification is 

the requirement that the certifying company or governmental official must 

have taken an active role in preparing, or supervising the preparation of, 

the submission.  Under the proposed rule, the responsible official must 

certify to having “sole or substantial responsibility” for preparing or 

supervising the submission’s preparation.5  This is in marked contrast to 

the current certification requirement, under which such official need only 

certify to having read the document and believing that the information 

contained therein is complete and accurate. 

Where the certifying official has supervised others in the preparation of 

the submission, the proposed rule would also require that the name and 

title of any individual(s) with significant responsibility for preparing the 

submission, as well the portion of the submission for which such 

individual had that responsibility, be listed in the certification.  

 Reasonable Basis/Informed Judgment.  The proposed rule would also 

require for the first time that the certifying official recite that s/he has a 

“reasonable basis” for making “an informed judgment” as to the accuracy 

of the submission.  This proposal represents a significant departure from 

the current standard of knowledge requirement, paraphrasing the text of 

the statute, under which the official need only certify the submission’s 

accuracy and completeness “to the best of [his] knowledge.”6   

                                                 
5  See 69 Fed. Reg. 56,740 (Sept. 22, 2004).  
6   See 19 C.F.R. §351.303(g)(1) (2004).   
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Key Changes for Certifying Counsel 

 Basis for Assessment.  The proposed regulation would amend the 

submitting entity’s counsel’s certification so that counsel may no longer   

rely solely upon information made available by the client.  Rather, counsel 

would be required to certify to the accuracy of the submission based, in 

addition, upon other knowledge acquired while advising, preparing or 

reviewing the submission.   

 Reasonable Inquiry.   Under the proposed regulations, counsel would also 

now be required to conduct an inquiry that is “reasonable under the 

circumstances” before certifying that the submission is accurate and 

complete to the best of her knowledge.  There is no such duty of inquiry 

under the current regulations. 

 Identification of those Supervised.  Like the certifying company or 

government official, where counsel has supervised others in advising, 

preparing or reviewing the submission, counsel must list the name and 

title of those she supervised who had significant responsibility for the 

submission, and the respective section(s) of the submission for which 

they had such responsibility.  This, too, is a proposed element of the 

certification that has no counterpart under the existing regulation. 

Other Key Changes   

 Ongoing Obligation.  The proposed regulation would make certification an 

ongoing obligation, such that after the certification is submitted the 

certifying official and counsel would be required to provide IA with written 

notification if they discover any material misrepresentation or omission of 

fact.  This ongoing obligation to notify applies not only to the contents of 

the current submission itself, but also to any such material inaccuracies in 

any previously certified submissions that underlie the current submission.  

Accordingly, the proposal might be read as making potentially retroactive 

the “continuing obligation” to correct, at least for the duration of a 

segment (e.g., an investigation or administrative review) in a proceeding, 

even as to submissions made before the amended rule is promulgated.   
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 Date/Title/Segment Included.  In an effort to require specificity concerning 

the document to which a person is certifying, under the proposed 

regulation the date of both the certification and the document certified 

would have to be expressly set forth in the certification text.  For similar 

reasons, the title of the investigation or review for which the information 

is being submitted would also be required to be incorporated into the text 

of the certification. 

 Criminal Penalties.  The proposed revised certifications include 

acknowledgements by both the certifying official and the submitter’s 

counsel that knowingly making misstatements to the U.S Government can 

lead to criminal penalties, including those provided for under 18 U.S.C. § 

1001 (a fine or imprisonment for up to five years). 

Discussion:  Choosing A Certifying Official  

Should the Department adopt its proposed amendment without modification, 

one result will be that parties to AD/CVD proceedings will have to choose their 

certifying officials with great care and based on criteria that may significantly 

differ from those previously applied. 

 Authority v. Time Constraints.  Should the proposed rule be adopted, 

parties’ certifying officials will not only need to possess the authority (or, 

at least, the titles) to be regarded as effective representatives of their 

companies or government agencies, but they will also have to make the 

time commitment necessary substantially to prepare, or supervise the 

preparation of, lengthy and complicated submissions.  The Department’s 

departure from simply requiring the certifier to read the submission, in 

favor of a more active role for the certifier, may mean that companies will 

be likely to choose less senior officers as certifying officials, due to the 

time constraints applicable to more senior personnel.  Internal corporate 

governance issues raised by the delegation of certification responsibility 

to officials at lower levels of authority may also need to be addressed. 
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 Knowledge Base Required.  Another factor that may influence a party’s 

choice of certifying official is the requirement that such individual have a 

reasonable basis for making an informed judgment with respect to the 

accuracy and completeness of the submission.  In AD/CVD proceedings, 

the factual information certified can range from technical product and 

process descriptions to narratives on corporate structure and 

restructuring.  The certifying official must, under the proposed 

regulations, either have a working knowledge of the facts presented or 

acquire through reasonable inquiry an adequate basis to make the 

certification of completeness and accuracy. 

 Focus is on Certifier – not those Significantly Responsible.  The 

requirement that the names of other individuals with significant 

responsibility for preparing the submission be included in the certification 

may be read as a tacit acknowledgement that responsibility for a 

submission that results from collaboration within the company, or a law 

firm, is shared among several individuals.  Presumably, it is also designed 

to facilitate the task of the Department’s verifiers when they visit the 

submitting entity.  However, the proposed regulation acknowledges no 

possibility of a shared penalty if the certification is falsely made.  

Consequently, should the amended regulation be adopted, certifying 

officials and counsel will need to become closely acquainted with the 

whole of their submissions, regardless of whether there are others who 

are significantly responsible for the preparation of portions thereof. 

 Scope of Required Inquiry Unclear.  The proposed regulations’ 

requirement that counsel conduct an inquiry that is reasonable under the 

circumstances into the accuracy and completeness of the submission 

presents a particularly serious concern for certifying attorneys, because it 

is unclear what the Department will consider to be “reasonable” in this 

context.  The Department’s intent in adding this requirement appears to 

be to ensure that counsel does not adopt a “see no evil, hear no evil” 

approach in making its certification, something which has reportedly been 

considered a problem in respect to at least one Chinese party’s 

submissions certified by its counsel.  However, reasonability has yet to be  
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defined, and such definition may evolve only through the Department’s 

interpretation of the regulation in practice.  Consequently, this element of 

the proposed regulation presents practical problems for the lawyers 

seeking to comply.  On the one hand, insufficient inquiry will be a 

violation of the regulation; but, on the other, an unduly intrusive or 

expansive inquiry by counsel can increase the client’s cost to the point 

that AD/CVD proceedings become prohibitively expensive. 

Public Comments Received 

The Department received 15 submissions in response to its September 22, 

2004 request for comments.  Noteworthy among these public comments, 

most of which were, once again, from importers, domestic producers, and 

lawyers representing both groups, were those from the Government of Canada 

and the European Commission (on behalf of the European Communities) (the 

“EC”), both asserting that current certification procedures are sufficient and 

not in need of any modification. 

Both Canada and the EC noted that the Department’s right to conduct an on-

site verification of the information contained in a submission provides 

significant assurances of the accuracy and completeness of such information.  

Canada also noted that protections, in addition to those provided through 

verification, were already built into the professional responsibility obligations 

of the U.S. attorneys who certify “a large portion of filings with the 

Department.”  Canada went on to highlight the “less onerous” requirements 

for certifications in its own AD/CVD investigations, in which certification is not 

required from legal counsel assisting in preparation of a submission, 

consistent with its view that “there is no guarantee that counsel, no matter 

how diligent, can ever be absolutely certain of the veracity of information for 

which counsel does not have the ultimate responsibility.”  

The EC noted the regulations’ potential for increasing the economic burden 

upon companies participating in AD/CVD proceedings, including due to 

companies’ attorneys henceforth being “required to spend far more time and 

effort on each submission than is currently the case” in conducting their due 

diligence.  The EU found it “unrealistic for one person to ensure [a 
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submission’s] total accuracy,” while Canada found the imposition of criminal 

sanctions upon certifying persons to be “troublesome” and “doubt[ed] 

whether any legitimate purpose could be served by recourse to such a 

mechanism.”  In general, both Canada and the EC found the proposed rules to 

be somewhat unclear, and Canada requested clarification regarding whether 

the new requirements would be applicable to both companies and 

governments, as well as about certain practical aspects of compliance. 

Conclusion 

In proposing the new regulations for certification, the Department has gone far 

beyond the statute’s directive, and suggested that more due diligence, both by 

submitters and by their counsel, is needed in order to safeguard the integrity 

of AD/CVD proceedings.  If the rule is adopted in anything close to the form 

set forth in the proposal, it will certainly impose additional compliance 

burdens, as well as greater costs, on those who participate in such 

proceedings.  This is not to suggest that such burdens or costs are necessarily 

unwarranted, especially if the amended rules in fact result in an improvement 

in the accuracy and completeness of submissions to IA.   If the proposal is 

substantially adopted, it seems reasonable to expect that future factual 

submissions to IA will undergo greater scrutiny, and those making such 

submissions will be likely to take more time and effort to avoid the burdens of 

collateral enforcement proceedings arising from deficient factual statements. 
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