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                         MAINTAINING PRIVILEGE PROTECTION  
                               OF INTERNAL INVESTIGATIONS 

Courts have not always consistently applied the protections of attorney-client privilege 
and work-product doctrine in internal investigations.  The author discusses the Supreme 
Court’s seminal Upjohn case, which recognized such protections, and then turns to more 
recent cases in which the Upjohn principles were tested and faltered.  She then 
discusses the scope of privilege abroad and concludes with some practice tips and 
takeaways.  

                                                         By Sarah F. Warren * 

Courts in the United States and abroad have 

inconsistently applied privilege protections in the 

context of internal investigations since the seminal case 

of Upjohn Co. v. United States.
1
  This is especially so in 

recent years.  The inconsistent application of privilege 

protections has contributed to an ever-changing 

landscape and, in many respects, has eroded the legal 

privilege.  In navigating the ever-changing landscape, 

attorneys conducting internal investigations should be 

mindful of potentially conflicting interpretations and 

application of privilege protections, especially in cross-

border internal investigations.  Similarly, company 

counsel should be mindful of legal developments in the 

area of privilege (and otherwise) in jurisdictions in 

which his/her company is doing business.  This article 

surveys recent cases interpreting and applying privilege 

protections in the context of internal investigations, and 

———————————————————— 
1
 449 U.S. 383 (1981). 

provides practice tips to address challenges attorneys 

may face during the course of those investigations.  

THE SEMINAL CASE  

In 1981, the Supreme Court made clear in Upjohn 

that protections afforded by the attorney-client privilege 

and work-product doctrine apply to internal corporate 

investigations and to whom the protections extend.  The 

case arose from an internal investigation involving 

claims that Upjohn employees made illegal payments to 

foreign government officials.  As part of its 

investigation, Upjohn distributed a questionnaire to its 

employees seeking information regarding the potentially 

illegal payments.  The employees’ responses were 

reviewed by Upjohn’s in-house counsel and its outside 

attorneys.  After Upjohn concluded its internal 

investigation, the IRS sought the production of the 

questionnaire responses in connection with potential tax 
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consequences of the allegedly illegal payments.  Upjohn 

refused to produce the questionnaire responses on the 

basis of attorney-client privilege.  Consistent with the 

spirit and purpose of the attorney-client privilege 

doctrine, the Court concluded that the employee 

questionnaires sought by the IRS were privileged and 

could be withheld.  The Court also concluded that notes 

taken, and memoranda prepared, by Upjohn’s general 

counsel based on statements made by employees during 

interviews conducted throughout the internal 

investigation were protected by the work-product 

doctrine.  The Court held that the attorney-client 

privilege could be maintained between a company and 

its attorneys even though communications have occurred 

between counsel and company employees, both current 

and former, with whom no attorney-client relationship 

existed.  

THE SCOPE OF PRIVILEGE IN THE UNITED STATES 

The principles of Upjohn were tested and faltered in 

2011 when the Southern District of New York 

compelled the production of interview notes to the 

Securities and Exchange Commission in SEC v. Vitesse 
Semiconductor Corp.

2
  There, the SEC’s complaint 

alleged that for almost 10 years, defendant Vitesse 

engaged in fraudulent revenue recognition practices and 

stock options backdating.  The SEC notified nonparty 

Nu Horizons Electronic Corp. (“NuHo”) that it was 

conducting a confidential investigation and issued 

subpoenas to NuHo for documents relating to Vitesse’s 

actions.  After receiving the subpoena, NuHo’s 

independent audit committee hired a law firm to conduct 

an internal investigation into NuHo’s relationship with 

Vitesse.  In connection with the investigation, the law 

firm conducted interviews of current and former NuHo 

employees and took handwritten notes during the 

interviews.  After receiving the law firm’s report on the 

internal investigation, NuHo’s independent audit 

committee produced to the SEC documents and “an oral 

summary of the internal investigation’s prior interviews 

[of an employee]” and oral summaries of other witness 

interviews pursuant to a non-waiver confidentiality 

agreement.
3
  Thereafter, two separate defendants each 

———————————————————— 
2
 2011 U.S. Dist. LEXIS 77538 (S.D.N.Y. Jul. 14, 2011).  

3
 Id. at *4-5.  

issued subpoenas to NuHo requesting all documents 

concerning the internal investigation.  NuHo moved to 

quash the subpoenas requesting handwritten notes taken 

by audit committee counsel during the witness 

interviews conducted as part of the internal 

investigation.  The court compelled the production of 

contemporaneous interview notes because the SEC was 

given “very detailed, witness-specific” oral summaries 

of the interviews, constituting a waiver of work-product 

protection.
4
  The court noted that “waiver would 

probably not apply” if the oral statements “merely 

provided general impressions of the interviews without 

organizing the presentations ‘in a witness-specific 

fashion,’ but might very well apply if [a party] orally 

relayed in substantial part the contents of witness 

interviews to the SEC.”
5
   

Likewise, a federal magistrate judge in the Southern 

District of Florida ruled that the law firm of Morgan 

Lewis & Bockius LLP (“ML”) waived work-product 

doctrine protection over notes and memoranda of 

witness interviews conducted during an internal 

investigation when it provided oral downloads of those 

interviews to the SEC on behalf of its client, General 

Cable Corporation (“GCC”).
6
  Upon GCC’s self-

disclosure to the SEC of its accounting issues, the SEC 

initiated an investigation.  GCC cooperated with the 

SEC’s demands throughout the investigation and 

provided, among other things, oral summaries of witness 

interviews through its counsel, ML.  ML also read notes 

and memoranda aloud to GCC’s accounting firm, 

Deloitte & Touche.  The SEC later brought a civil action 

against three former executives of GCC’s Latin 

American operation for allegedly concealing the 

———————————————————— 
4
 Id. at *9.   

5
 Id. at *8; compare with In re GM LLC Ignition Switch Litig., 80 

F. Supp. 3d 521 (S.D.N.Y. 2015) (denying a motion to compel 

interview notes and memoranda from an internal investigation 

where an attorney’s report of an investigation contained a 

summary of the company’s internal investigation and citations 

to interviews conducted in connection with the internal 

investigation because the company had not offensively used the 

report or made a selective presentation that would be unfair to 

adversaries and warrant a finding of waiver).   

6
 United States SEC v. Herrera, 324 F.R.D. 258 (S.D. Fla. 2017).  
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accounting errors.  In connection with the civil suit, 

GCC’s former executives filed a motion to compel ML 

to produce notes and memoranda from 12 interviews that 

the firm described orally to the SEC, along with an in 
camera review of ML’s notes from a specific meeting 

and all of the materials that ML read to, or shared with, 

Deloitte.  ML argued that the requested documents were 

compiled and created in anticipation of litigation, and no 

waiver of the attorney work product had occurred 

because it had not shared the specific materials now 

requested by the former executives.  The court granted 

the motion to compel in part and concluded that ML 

waived work-product protection because “there is little 

or no substantive distinction for waiver purposes 

between the actual physical delivery of the work-product 

notes and memoranda, and reading or orally 

summarizing the same written material’s meaningful 

substance to one’s legal adversary.”
7
  The court 

observed that ML went beyond providing “vague 

references” or “detail-free conclusions or general 

impressions,” and instead provided downloads 

containing the substance of the interviews.
8
    

In contrast, the D.C. Circuit concluded that the 

principles established in Upjohn precluded the 

production of internal investigation notes where “one of 

the significant purposes of the internal investigation was 

to obtain or provide legal advice,” as opposed to 

applying a rigid distinction between a legal purpose and 

a business purpose.
9
  In In re Kellogg Brown & Root, 

Inc., a former Kellogg Brown & Root, Inc. (“KBR”) 

employee sought the production of notes that were taken 

during an internal investigation conducted in connection 

with alleged violations of the False Claims Act.  The 

district court ordered KBR to disclose documents related 

to an internal investigation conducted by KBR’s legal 

department, determining that KBR was required to 

conduct the investigation as part of its compliance 

obligations, rather than for the purpose of obtaining legal 

advice.  The D.C. Circuit found that the stringent “but 

for” test applied by the district court protecting only 

attorney-client communications that “would not have 

been made ‘but for’ the fact that legal advice was 

sought” posed the risk of eliminating the attorney-client 

privilege for entities required by law to maintain 

compliance programs and conduct internal 

investigations.
10

  The D.C. Circuit noted that KBR had 

———————————————————— 
7
 Id. at 260.  

8
 Id. at 264.  

9
 In re Kellogg Brown & Root, Inc., 756 F.3d 754, 759-60 (D.C. 

Cir. 2014), cert. denied, 135 S. Ct. 1163 (2015).   

10
 Id. at 756. 

conducted its investigation to comply with regulatory 

requirements and corporate policy, and to obtain legal 

advice, and instead, applied a “primary-purpose” test to 

determine whether the communication was privileged.  

In doing so, the court explained that courts should not 

try “to find the one primary purpose” of a 

communication but rather ascertain whether obtaining 

legal advice was “one of the significant purposes of the 

attorney-client communication.”
11

  In making its 

decision that privilege applied, the circuit court clarified 

that Upjohn “does not hold or imply that the 

involvement of outside counsel is a necessary predicate 

for the privilege to apply.”
12

  The court also explained 

that “communications made by and to non-attorneys 

serving as agents of attorneys in internal investigations 

are routinely protected by the attorney-client 

privilege.”
13

  Finally, the court noted that Upjohn does 

not require a “company to use magic words to its 

employees in order to gain the benefit of the privilege 

for an internal investigation.”
14

   

Applying a similar, but marginally more generous 

test, a three-judge panel on the D.C. Circuit ruled in 

2018 that attorney-client communications can have 

“multiple purposes” and be privileged as long as “legal 

advice was one of the significant purposes of the 

communications.”
15

  In FTC v. Boehringer Ingelheim 

Pharms. Inc., the Federal Trade Commission 

subpoenaed documents regarding an allegedly anti-

competitive settlement payment between Boehringer 

Ingelheim Pharmaceuticals, Inc. (“BIP”) and a generic 

drug manufacturer.
16

  BIP claimed that the subpoenaed 

documents were created by BIP employees for the 

company’s general counsel “to analyze and navigate the 

treacherous antitrust issues” surrounding the types of 

settlement payments at issue in this case.
17

  Other 

subpoenaed documents reflected communications 

between BIP’s general counsel and its executives 

regarding the possible settlement.  The FTC argued that 

the sought-after documents were created by BIP seeking 

business advice instead of legal advice.  The court 

affirmed the district court’s ruling and held that “[t]he 

———————————————————— 
11

 Id. at 759-60. 

12
 Id. at 758. 

13
 Id.  

14
 Id.  

15
 FTC v. Boehringer Ingelheim Pharms., Inc., 892 F.3d 1264, 

1268 (D.C. Cir. 2018).  

16
 Id. at 1266.  

17
 Id. at 1267.  
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attorney-client privilege applies to a communication 

between attorney and client if at least ‘one of the 

significant purposes’ of the communication was to 

obtain or provide legal advice.”
18

    

Some courts have formulated a more restrictive view 

of the application of attorney-client privilege than the 

primary-purpose test.  The Second Circuit has 

contemplated “whether the predominant purpose of the 

communication is to render or solicit legal advice.”
19

  

The Fifth Circuit has observed that “simply describing a 

lawyer’s advice as ‘legal,’ without more, is conclusory 

and insufficient to carry out the proponent’s burden of 

establishing attorney-client privilege,” explaining that 

where there is a mixed discussion, context is key, and 

courts should seek to glean the “manifest purpose” of the 

communication.
20

  Perhaps most restrictive, the Seventh 

Circuit held in connection with documents furnished to a 

client’s advisor who was both a lawyer and an 

accountant for tax preparation, where an attorney-client 

communication has multiple purposes, “a dual-purpose 

document . . . is not privileged. . . .”
21

 

THE SCOPE OF PRIVILEGE ABROAD  

The Southern District of New York was again asked 

to address the scope of privilege protection during an 

internal investigation and to determine whether 

protections afforded by the attorney-client privilege 

should extend to communications between employees of 

the company and members of the company’s 

international legal department.
22

  In Wultz, after a 

terrorist attack caused the death of Daniel Wultz and 

injuries to Yekutiel Wultz, a demand letter was sent to 

the Bank of China’s (the “BOC”) New York branch on 

behalf of the Wultz family, threatening a lawsuit for 

violations of the Antiterrorism Act.  The BOC’s Head 

Office in China began an internal investigation 

conducted predominantly by the BOC’s employees in 

China under the BOC’s standard anti-money laundering 

policies.  Following the filing of a lawsuit against BOC 

by the Wultz family and through a series of discovery 

disputes, the Wultz family sought to obtain documents 

pertaining to anti-money laundering compliance 

———————————————————— 
18

 Id. at 1266.  

19
 Pritchard v. Cty. of Erie, 473 F.3d 413, 420 (2d Cir. 2007).   

20
 EEOC v. BDO USA, L.L.P., 876 F.3d 690, 696 (5th Cir. 2017).  

21
 United States  v. Frederick, 182 F.3d 496, 501 (7th Cir. 1999).   

22
 Wultz v. Bank of China Ltd., 979 F. Supp. 2d 479 (S.D.N.Y. 

2013), on recons. in part, 2013 U.S. Dist. LEXIS 165210 

(S.D.N.Y. Nov. 20, 2013).  

procedures created during the BOC’s internal 

investigation.  The BOC refused to produce a number of 

these documents claiming, among other privileges, the 

attorney-client privilege and work-product doctrine 

protection, contending that United States counsel would 

ultimately use the documents created during the internal 

investigation to provide legal advice.  In response, the 

Wultz family filed a motion to compel.  Before 

addressing whether the documents sought were protected 

by attorney-client privilege, the court first had to resolve 

whether Chinese or United States privilege law applied.  

Applying a “touch-base” analysis, the court sought to 

identify the law of the country that had the predominant 

or most direct and compelling interest in whether the 

communications should remain confidential.
23

  The 

country with the predominant interest is either the place 

where the privileged relationship was entered into or the 

place in which the relationship was “centered at the time 

the communication was sent.”
24

  The court determined 

that United States law governed the documents that both 

related to the subject matter of the suit and were 

generated after the BOC first received the demand letter 

from the Wultz family.  It also determined that Chinese 

law governed the documents that existed prior to the 

BOC receiving the demand letter because the documents 

were created and stored in China, and Chinese privilege 

law did not “violate principles of comity or offend the 

public policy of [the United States].”
25

   

The court found that Chinese law did not recognize 

attorney-client privilege, and ordered the BOC to 

produce the documents that were governed by Chinese 

law.  As for the documents governed by United States 

law, the court determined that the BOC did not have the 

right to assert privilege over communications between 

the BOC employees and Chinese in-house counsel who 

were not required to have a legal degree.  The court 

reasoned that attorney-client privilege applies only 

“where a lawyer . . . whose authority derives from her 

position as a member of the bar . . . is engaged to 

provide legal advice.”
26

  The court was not convinced 

that the communications with Chinese in-house counsel 

were with attorneys because it was not essential for the 

in-house counsel to be members of the Chinese bar or 

have legal credentials to join the BOC’s Legal and 

Compliance Department.  The court rejected the BOC’s 

argument that foreign in-house counsel were the 

———————————————————— 
23

 Id. at 489.  

24
 Id. at 486.  

25
 Id. at 491.  

26
 Id. at 495.  
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“functional equivalent” of lawyers.
27

  Wultz raises 

questions about which corporate professionals outside of 

the United States may be entitled to assert attorney-client 

privilege during internal investigations, and it reminds 

practitioners that choice of law issues regarding 

privilege can have substantial consequences. 

Courts in the United Kingdom recently grappled with 

the issue of legal professional privilege in Director of 

the Serious Fraud Office and Eurasian Natural 
Resources Corporation Ltd.

28
  Here, the Serious Fraud 

Office (the “SFO”) sought an order to compel the 

production of documents from an international mining 

company, Eurasian Natural Resources Corporation 

Limited (the “ENRC”), pursuant to its powers under the 

Criminal Justice Act of 1987.  The ENRC refused, 

asserting legal-advice privilege and/or litigation 

privilege over documents generated during 

investigations into the ENRC’s activities by its solicitors 

and forensic accountants.  The SFO had been 

investigating the ENRC since 2013 over its activities in 

the Democratic Republic of Congo and Kazakhstan after 

the company’s law firm carried out an internal 

investigation into allegations of corruption and bribery 

stemming from a whistleblower’s allegations.  The High 

Court shocked the global legal community when it 

ordered that communications and advice created for the 

ENRC by lawyers and forensic accountants during an 

internal investigation should be handed over to the SFO.  

The High Court ruled that the ENRC’s argument that the 

information was subject to legal privilege “fell at the 

first hurdle” because the company was unable to prove 

that litigation was a “real likelihood” at the time, finding 

that the documents were created to show to the SFO at a 

time when the relationship was collaborative rather than 

adversarial.
29

   

A panel of three appellate judges found in favor of the 

ENRC’s appeal of the High Court’s ruling that criminal 

legal proceedings against the ENRC, or its employees, 

were not reasonably contemplated at any stage before all 

of the documents were created.  As a result, the SFO will 

not be able to review documents prepared by the ENRC 

during the internal investigation.  The appeals court 

found that a company could reasonably expect a criminal 

———————————————————— 
27

 Id. at 494.  

28
 Director of the Serious Fraud Office and Eurasian Natural 

Resources Corporation Limited [2018] EWCA (Civ) 2006. 

29
 Id.; see also Richard Crump, SFO Can’t Narrow Privilege 

Protections in Landmark Ruling, LAW 360 (Sept. 5, 2018) 

https://www.law360.com/articles/1079676/print?section=legale

thics.  

probe while also investigating a whistleblower’s report 

further before it can be sure of the likelihood of possible 

prosecution.  Reasonable expectation is a key condition 

for legal professional privilege to attach under English 

law.  Additionally, Justice Geoffrey Vos stated in the 

judgment that “[t]he fact that solicitors prepare a 

document with the ultimate intention of showing that 

document to the opposing party does not, in our 

judgment, automatically deprive the preparatory legal 

work that they have undertaken of litigation privilege.”
30

  

This judgment brings the United Kingdom back into line 

with other common law jurisdictions, including the 

United States, over the treatment of legal professional 

privilege.  The appeals court acknowledged as much 

when it stated that it was advantageous to multinational 

companies for there to be some “commonality” in 

privilege law across common law countries.
31

  

Referencing Upjohn, the appeals court stated that 

corporations, whether large or small, must be able to tell 

their lawyers the full and complete facts. 

While beyond the scope of this article, it is interesting 

that the court also commented on the question of who is 

the client under English privilege law.  The oft-cited 

United Kingdom appellate decision known as Three 

Rivers held that “communications between an employee 

of a corporation and the corporation’s lawyers could not 

attract legal advice privilege unless the employee was 

instructed to give or receive legal advice.”  The court 

emphasized that Three Rivers relied upon judgments 

from the 19th century, thereby implying to the Supreme 

Court that the decision is outdated and should be brought 

closer in line with the United States position.
32

 

PRACTICE TIPS AND TAKEAWAYS  

1. The Herrera decision (supra note 6) suggests that 

providing a summary of the content of interview 

memoranda to regulatory agencies can result in a 

waiver of the privilege for the memoranda itself, 

along with the underlying attorney notes and mental 

impressions. 

———————————————————— 
30

 Richard Crump, Landmark Appeals Ruling Rescues Privilege in 

UK Probes, LAW 360 (Sept. 7, 2018) 

https://www.law360.com/articles/1080146/print?section=legale

thics (“If the document wasn’t privileged in England and was 

disclosed to English authorities it would lose privilege in the 

U.S. as well.”). 

31
 Id.  

32
 Id.  
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2. Internal investigations should be closely managed by 

attorneys and the legal purpose should be 

documented, especially if there are other (business) 

purposes for the investigation. 

3. Avoid directly or indirectly relying on privileged 

material to make your case.  The KBR case suggests 

that privilege can be waived by arguing an inference 

that implicates privileged material.   

4. When it is necessary to present findings from an 

internal investigation to a third party (i.e., 

SEC/DOJ), limit disclosures to the facts uncovered 

during the investigation and avoid disclosing 

privileged opinions or conclusions.  See U.S. Dep’t 

Of Justice, United States Attorneys’ Manual § 9-

28.720 (Nov. 2017) (“Eligibility for cooperation 

credit is not predicated upon the waiver of attorney-

client privilege or work-product protection.  

Instead, the sort of cooperation that is most valuable 

to resolving allegations of misconduct by a 

corporation and its officers, directors, employees, or 

agents is disclosure of the relevant facts concerning 

such misconduct.”), available at 

http://tinyurl.com/psgxwfq.  

5. Keep written communications regarding the internal 

investigation to a minimum, and use general terms 

to describe any interviews conducted in connection 

with the investigation.  It is always a good practice 

to indicate expressly that communications are 

protected by attorney-client privilege and work-

product doctrine where a client may want to assert 

privilege in the future. 

6. Company counsel should consider using outside 

counsel to communicate findings from an internal 

investigation to regulators as an additional layer of 

separation.   

7. Especially in the cross-border context, carefully 

analyze choice-of-law issues and understand the 

privilege laws of the jurisdictions involved, as 

there are subtle differences that can have major 

implications. 

CONCLUSION 

As recent history tells us, the application of privilege 

protections continues to evolve as new challenges are 

brought and new complexities are introduced into the 

landscape.  Obtaining discovery of privileged 

communications and documents remains an alluring goal 

for adversaries, encouraging practitioners to be ever 

vigilant about protecting their clients’ frank and 

necessary communications.  ■ 

 

http://tinyurl.com/psgxwfq.

