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COVID-19: The Crisis and the Strategic Opportunity

 The COVID-19 pandemic has resulted in extreme market dislocations that have strained cash flows and threatened debt 
servicing capacity for many European corporates.

 At the same time, market disruptions have led to pricing discounts for outstanding debt and perhaps greater investor tolerance 
for issuer/borrower requests.

 As such, there is a strategic opportunity for both distressed and non-distressed companies to proactively engage in liability 
management transactions to arrest the impact of overleverage on balance sheets.

 In this presentation, we outline several strategic options that corporates may wish to consider in light of existing conditions, 
including:

 DEBT REPURCHASES THROUGH A VARIETY OF MEANS

 CONSENT SOLICITATIONS

 EQUITIZATION

 SCHEMES OF ARRANGEMENT

 NEW ISSUANCES TO FUND BUYBACKS

 Any such transaction will be bespoke and will require detailed legal, financial and tax analysis in order to structure a transaction 
that accomplishes your key goals. Please feel free to reach out to us with any preliminary questions to help refine your thinking. 
We are also happy to discuss any and all of the topics covered in this presentation in further detail upon request.

 We have focused our discussion on considerations specific to European corporates, but many of the considerations are the same
for corporates elsewhere in the world. The discussion assumes the issuer is a foreign private issuer (“FPI”) for purposes of US 
federal securities laws and that the debt under consideration is not registered or listed on an exchange in the United States.
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Key Preliminary Considerations Guiding Choice of Option

 Companies should consider the following issues at the outset: 

 CASH OR NO CASH? If an issuer has sufficient cash on hand, it may want to effect open market and privately negotiated 
purchases of debt securities, redemptions and cash tender offers. If it does not, it may consider exchange offers, new 
issuances to fund buybacks, equitization and a combination of other options.

 PATTERN OF OWNERSHIP? Whether debt is widely held or concentrated in ownership will help determine which process will 
be feasible and tactically efficient. If widely held and there is a desire to take out all or most of the debt, open market purchases 
or privately negotiated transactions are unlikely to be feasible. Also, how an issuer proceeds may be impacted by the extent to 
which debtholders are institutional investors (and the possible motivations of such investors in holding the debt) or retail 
investors.

 HOW MUCH RELIEF DO YOU WANT? An issuer seeking limited debt reduction may consider open market purchases and 
redemptions, which provide limited relief, whereas a tender/exchange offer or scheme may be suitable for companies seeking 
to extinguish an entire class of bonds or fulsome covenant relief. 

 IS COVENANT RELIEF “DESIRABLE” OR NECESSARY? Beyond deleveraging, if the issuer is concerned about covenant 
terms, this will factor into what kind of transaction (or combination of transactions) to conduct, including consent solicitations 
and/or exchange offers.

 WHAT KIND OF CHARACTERISTICS DO THE TARGET DEBT SECURITIES HAVE? If debt securities are convertible or 
hybrid, these may not as easily lend themselves to certain kinds of approaches. With straight debt securities, structure and 
ratings will be relevant to pricing considerations.

 Each of these considerations may weigh strongly in favour of or against a particular transaction type/process. The following slides 
evaluate various options in turn.
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Repurchasing Debt: Redemptions

Redemptions - Issuers with access to sufficient cash may consider redeeming outstanding debt securities in accordance with the terms 
of existing debt arrangements.

Benefits Key Considerations

Can be executed relatively quickly

Does not require bondholder consent

Does not require complex documentation

Redemptions are not negotiated; pricing terms are set forth 
in the indenture

Check indenture to determine whether redemptions are permitted and 
terms (including timing, notice, etc.) 

Make-whole premium generally payable

Cash on hand required or subject to financing conditions

Evaluate terms of other debt obligations (including credit facilities) to ensure 
that redemption is not prohibited (pay attention to “permitted indebtedness”, 
“permitted refinancings”, “permitted liens”, “restricted payments” and 
incurrence covenants)

Public disclosure via press release generally advisable
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Repurchasing Debt: Open Market and Privately Negotiated Purchases

Open market purchases and privately negotiated purchases - An issuer that has access to cash may reduce its outstanding debt 
securities by conducting open market purchases or through privately negotiated buybacks of existing debt securities.

Benefits Key Considerations

Can be executed quickly and with less preparation time

Limited or no documentation requirements

Lower cost (beyond the price to purchase the securities) than other 
liability management transactions (provided they successfully avoid 
“creeping tender offers”)

Greater ability to negotiate purchase price of target debt securities 
(indenture does not determine pricing) and control over timing of transaction

Enables a more rapid reaction to changes in secondary market than 
redemptions or tender offers

Determine whether repurchases are permitted pursuant to existing debt 
documents/contractual arrangements

Buybacks can be funded by new issuances, raising “arbitrage” 
opportunities 

Avoid “creeping” tender offer for US purposes (Wellman test for tender offer 
for US purposes – widespread/active solicitation of bondholders, for a 
premium, not negotiable, amongst other features); facts and circumstances 
determination such that there is always a risk that widespread solicitation will 
be challenged as a tender offer subject to the US tender offer rules; cooling 
off period may be necessary

Consider disclosure and regulatory implications (including due to EU 
Market Abuse Regulation, if applicable, or potentially the US antifraud 
provisions if the issuer purchasing has MNPI)

Most appropriate when ownership of target securities is concentrated and 
seeking to purchase only a subset of a series or class of debt securities
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Repurchasing Debt: Cash Tender Offers and Exchange Offers

Debt tender offers and exchange offers (which are tender offers offering a security in lieu of cash) will enable an issuer to buy back or 
exchange all or a portion of a series of debt securities, thereby either reducing overall leverage or achieving more flexible terms as 
reflected in the newly issued securities, by making an offer to all holders of the target debt securities.

To Include or Not to Include the United States, that is the Question…

 Tender offers involving US persons/with US nexus are subject to the US tender offer rules (Section 14(e) of the Exchange Act and 
Regulation 14E).

 Regulation 14E generally provides that the tender offer be open for a minimum of 20 days (a shorter period may be permitted for 
non-convertible investment grade securities), with another 10 days from notice of any change to consideration, scale or certain 
other terms, and that payment is made to participating offerees “promptly” at the conclusion of the tender offer (typically three 
days).

 FPIs may avail Tier I and Tier II cross-border exemptions that offer relief from most of the Regulation 14E requirements. 

 An offer may qualify for Tier I or Tier II exemption from the US tender offer rules if issuer can establish that 10% or 
less (in the case of Tier I) or less than 40% (in the case of Tier II) of the securities are held by US resident holders.

 However, it may in practice be difficult/time consuming to establish US resident ownership in a debt tender offer 
context, as exemption requires a “look through” of clearing systems, banks, brokers and other nominees to beneficial 
owners.

 Alternatively, issuers may choose to entirely exclude US holders from debt tender or exchange offers.

 If so, it is important to avoid still tripping the US tender offer rules, and issuers must adopt procedures such as the use of publicity 
restrictions to police US distribution of announcements and information, restricting access to offer documents, legending, and the 
use of website filters and procedures to filter out incoming inquiries from the US and to track the origin of tenders in order to 
prevent US participation.

 European issuers engaging in tender offers and exchange offers excluding US holders generally have significant discretion in 
structuring the pricing and terms of the offer.
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Repurchasing Debt: Cash Tender Offers

Benefits Key Considerations

Provide possible ability to retire a larger portion of debt securities than 
open market/privately negotiated debt buybacks

Simultaneous consent solicitations can be used as a tool to incentivize the 
take up of the tender offer and relieve the issuer from onerous terms

Cash tender offers can be completed more quickly due to limited 
disclosure/structuring issues

Tender offers do not close until disclosed conditions are satisfied; 
facilitates the use of exit consents

Pricing options:
• Fixed offer price - a set value per security, typically specified at the 

outset of the offer
• Pricing formula - if used, it must be announced prior to the close of US 

offerings; all variables set in advance, clearly communicated, and 
determined objectively based on market prices

• Modified Dutch auction - holders specify a price within a price range set 
by the offeror; offeror then selects the lowest price (the “strike price”) 
that will allow it to purchase all securities it is offering for (or up to 
offering amount cap)

Waterfall tender offer provides for the prioritization of acceptances where 
there is a tender for multiple classes of debt securities (and a fixed amount 
of cash available) 

No specific US disclosure requirements for offering materials, but subject 
to anti-fraud/manipulation provisions
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Repurchasing Debt: Exchange Offers

Benefits Key Considerations

Provide ability to retire a larger portion of debt securities than open 
market/privately negotiated debt buybacks

Simultaneous consent solicitations can be used as a tool to incentivize the 
take up of the exchange offer and relieve the issuer from onerous terms

Exchange offers available to cash constrained issuers

Exchange offer requirements are more extensive (preparation of 
disclosure document relating to new securities)

As above, exchange offers do not close until disclosed conditions are 
satisfied; facilitates the use of exit consents

Offer of new securities in the US is also subject to US Securities Act 
registration or exemption; frequently used exemptions include: 
• 4(a)(2) - private placements to accredited investors or QIBs
• Rule 802 - up to 10% maximum US holders of target securities 

(available in Tier I context)
• 3(a)(9) - exchange of securities by same issuer without consideration 

paid to solicit US holders
• 3(a)(10) - court approved exchanges of securities 

Use of exit consents is subject to legal limitations in certain jurisdictions
(E.g. in Assenagon case, English High Court established that exit consents 
may constitute impermissible abuse of power if they result in the majority 
of holders expropriating minority rights for nominal consideration)
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Repurchasing Debt: Term Loan Buybacks

Term Loan Buybacks - Certain borrowers are permitted to repurchase outstanding term loans pursuant to their existing credit agreement. 
For issuers with cash reserves or the ability to raise cash, it may be prudent to buy back expensive outstanding term loans.

Benefits Key Considerations

General deleveraging benefits

If term loan buybacks are funded by a borrower taking out new facilities, 
this may afford the opportunity to renegotiate or eliminate onerous loan 
provisions/covenants

Check credit agreement to determine if repurchases are permitted and 
how they may be effected

Provisions that govern buybacks turn upon who is repurchasing 
(borrower/subsidiaries, sponsor affiliates or affiliated institutional lenders)

Credit agreements typically permit term loan repurchases, but restrict the 
borrower's ability to repurchase junior debt

In most European credit agreements, PE sponsor repurchasers generally 
are not able to vote for repurchased loans and often are not permitted to 
participate in lender-only meetings; affiliated institutional lenders are 
generally free to purchase and hold term loans and may vote to approve 
amendments/consents

Credit agreements may contain additional requirements, so they should be 
reviewed at the outset; financial covenant impact should be checked to 
ensure there are no unintended consequences
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Consent Solicitations and Equitization 
Consent Solicitations 
A process by which an issuer obtains consent from its existing debt securityholders to amend or waive certain provisions of the relevant 
debt securities, which can be done on either a standalone basis or in the context of a tender offer or exchange offer.

Benefits Key Considerations

Relief from onerous terms, including restrictive covenants and events of 
default, and the subsequent flexibility to conduct transactions/previously 
restricted actions

Standalone consent solicitations can be completed quickly, without many 
requirements

Amendment/waiver provisions of indenture must be reviewed to determine 
what is permissible

Major amendments may be deemed an offer of securities – triggers 
Securities Act registration (unless exempt)

Exit consents may be used as an inducement to potential holdouts (but
limited by law in certain jurisdictions, including NY) 

Equitization
Involves the issuance of preferred or common equity interests in exchange for outstanding debt securities, thereby resulting in 
deleveraging; exchanged debt is ultimately cancelled and the prior debtholders become equity owners.

Benefits Key Considerations

Continue to be viable in highly turbulent capital markets, as such 
transactions are not dependent on market windows

Reduce leverage and interest payments and eliminate restrictive 
covenants

Management opportunity to rehabilitate business

Holders may require both “carrots” and “sticks” to participate (premiums, 
threat of bankruptcy)

Likely requires offering significant equity protections and controls (board 
seats/other governance rights)

May involve a higher cost of capital
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Schemes of Arrangement and New Issuances

Schemes of Arrangement
Issuers may be able to avail a sanctioned foreign court proceeding, known as a scheme of arrangement in many jurisdictions, in order to 
restructure existing debt obligations.

Benefits Key Considerations

Because schemes of arrangement are approved by courts/provided for by 
statute, the use of a scheme can preempt creditor objections (though 
creditors generally have the right to appear in relevant court proceedings)

Schemes generally must be approved by a majority of outstanding holders; 
US securities laws recognize schemes and may facilitate such restructurings 
if certain conditions are met (Section 3(a)(10) is a frequently used 
exemption)

Potential anti-fraud liabilities apply to disclosure documents provided to 
US securityholders

New Issuances
Investment grade or crossover credits may have greater opportunities to take advantage of funding cost arbitrage given current market 
conditions and launch new issuances to fund any of the options presented herein.

Benefits Key Considerations

Facilitates funding cost arbitrage

May offer the opportunity to build a cash war chest to ensure smooth 
operations during an ongoing challenging period (may be able to use 
excess proceeds for general corporate purposes)

Limited market windows for new issuances and the market is likely to be 
more receptive to issuers less vulnerable to depressed consumer demand

Likely to be structured as traditional concurrent 144A/Reg S offerings;
extensive documentation requirements (10b-5 liability will apply)
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Simplified Summary – A Roadmap to Options for Issuers/Borrowers

Is the Issuer in Distress?

Yes

No

Does the Issuer have adequate 
liquidity and cash resources?

Do existing debt documents/contractual 
restrictions inhibit debt incurrence?

Do existing debt 
documents/contractual 
restrictions inhibit debt 

incurrence?

Does the Issuer seek to repurchase/retire an 
entire class of securities or a subset of them?

Consider
new issuance 

(to take out existing debt)

Consider
new issuance 

(to take out existing debt)

Consider
consent solicitation 

(or ordinary consent to 
raise debt capital)

Consider
preparing for market 

disruptions by proactively 
raising new debt

Consider
consent solicitation 
(or ordinary consent 
to raise debt capital)

Yes

Yes

No Entire Class

Consider
consent solicitation 
(or ordinary consent 
to raise debt capital)

NoNo

Does the Issuer have 
adequate liquidity and 

cash resources?

Do existing debt 
documents/contractual 
restrictions inhibit debt 

incurrence?

Consider
new debt issuances

Yes

Consider
new issuance (to 

replace existing debt)

Consider
exchange offer

Consider
equitization

Consider
schemes of 

arrangement

Consider
tender offer

Consider
exchange offer

Consider
redemption

Consider
term loan buybacks

Consider
equitization

Consider
schemes of 

arrangement

Subset Only

Consider
open market purchases

Consider
privately negotiated 

purchases

Consider
redemptions

Consider
tender offer

Consider
exchange offer

No

Yes

No

Yes
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Key Contacts

Ashar Qureshi is a partner in the Corporate Department and head of EMEA 
global transactions, resident in Fried Frank's London office. 

He joined the Firm in 2018. Mr. Qureshi concentrates his practice on 
international corporate transactions, including capital markets, mergers and 
acquisitions, and corporate finance, covering Europe, Africa and the Middle 
East. He has experience representing international financial institutions, 
including underwriters, as well as corporations and governments on IPOs, 
equity and debt securities (including high-yield), complex hedge fund and 
private equity transactions and structures, rights offerings, and restructurings 
and privatizations.

Mr. Qureshi is consistently recognized as a leading capital markets and 
corporate practitioner in legal directories, including Chambers Global, 
Chambers Europe and Chambers UK, and has been described by many as 
“the best lawyer ... in London”. Chambers UK noted Mr. Qureshi as 
“extraordinarily intelligent, experienced and knowledgeable”. Chambers UK 
also noted that his clients say: “He is a scarily good negotiator. On top of 
this, he is very effective and just tremendously fun to work with”. Mr. Qureshi 
is also recognized by IFLR 1000 in the capital markets: equity and M&A 
categories.

John Satory is a partner in Fried Frank’s Corporate Department and 
Capital Markets Practice, resident in the Firm’s London office. He joined the 
firm in 2019.

Mr. Satory has significant expertise advising on a variety of cross-border 
capital markets offerings for both issuers and underwriters, with substantial 
experience in offerings in particular involving the energy, 
telecommunications, consumer retail, technology and bio-tech industries as 
well as financial institutions. He has worked on a large number of high-
profile matters in Europe, Asia and North America, and has a particular 
focus on Northern Europe. Mr. Satory’s practice focuses on equity capital 
markets transactions, debt and other securities offerings, and other 
securities law considerations arising in restructurings, M&A and private 
equity transactions, and related financings in Europe and globally. He also 
advises clients on corporate governance, SEC reporting, and other 
compliance matters. 

Ashar Qureshi

Partner

London

T: +44.20.7972.9173

ashar.qureshi@friedfrank.com

John Satory
Partner
London
T: +44.20.7972.9210
john.satory@friedfrank.com
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Key Contacts

Jons Lehmann is a corporate partner resident in Fried Frank’s London 
office. He represents clients, including private equity sponsors, investment 
banks, hedge funds and public and private companies, on a wide range of 
domestic and cross-border finance transactions across all levels of the 
capital structure. His experience covers leveraged buyout financings 
including public to private transactions, real estate finance transactions, US 
Term Loan B and bank bond financings, structured finance transactions 
(including fund level financings), investment-grade finance transactions and 
other complex financing and restructuring transactions.

Mr. Lehmann is consistently recognized by Legal 500 UK in Acquisition 
Finance and Bank Lending. Legal 500 UK describe him as ‘pragmatic, 
commercial and client focused’. Legal 500 UK previously praised him for his 
“smart business advice, responsiveness and exceptional industry 
knowledge,” and noted his “knowledgeable and responsive service, which 
covers a broad spectrum of mandates including structured and investment 
grade finance.” Mr. Lehmann is also recognized by IFLR 1000 in the banking 
category.

Jacob Bier is a senior counsel in the Corporate Department resident in 
Fried Frank’s London office. He joined the Firm in 2019. Mr. Bier has more 
than 30 years of experience advising corporate clients, state-owned 
enterprises, foundations, investment banks and financial sponsors on 
international corporate transactions across a range of industries. His diverse 
client base includes many of the largest public and private companies in the 
Nordic region, as well as leading European and global corporates, private 
equity funds and investment banks.

Mr. Bier currently serves as a non-executive director and board member on 
a number of commercial and not-for-profit entities, including on the Advisory 
Board of Harvard Law School’s Center for the Legal Profession.

In Chambers and Partners, clients have referred to Mr. Bier as a “very 
strong character who gets things done,” and as “creative, fast, and very 
experienced” and a “very good negotiator who is very creative in finding 
solutions to tricky subjects.” 

Jons Lehmann

Partner

London

T: +44.20.7972.9149

jons.lehmann@friedfrank.com

Jacob Bier
Senior Counsel
London
T: +44.20.7972.6247
jacob.bier@friedfrank.com
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Key Contacts

Taylor Souter is a special counsel in Fried Frank’s 
Corporate Department and Capital Markets Practice, 
resident in the Firm’s London office.

Mr. Souter focuses on representing issuers and underwriters 
in connection with equity and debt capital markets and other 
corporate transactions. He has extensive experience in initial 
public offerings, private placements, block trades, rights 
issues, medium-term note and Eurobond programmes and 
high-yield bond offerings. His track record includes advising 
clients such as ABN AMRO Bank N.V., Aston Martin, 
ConvaTec Group, Hastings Insurance Group, 
HellermannTyton Group, KION Group, KLX Inc., Liquid 
Telecommunications, the London Stock Exchange Group, 
Merlin Entertainments, Polymetal International, Raffinerie 
Heide GmbH, Saga Group and TSB Banking Group, as well 
as the major investment banks.

Imran Sharih is an associate in Fried Frank's Corporate 
Department and Capital Markets Practice, resident in the 
London office.

Mr. Sharih focuses on cross-border corporate transactions 
that include capital markets, mergers and acquisitions and 
private equity matters. He has extensive experience 
representing both issuers and underwriters in connection 
with equity and debt capital markets transactions, including 
with respect to initial public offerings, rights offerings, 
placements, block trades, high-yield and investment grade 
bond offerings and other capital raising transactions. Mr. 
Sharih also has experience advising clients, including private 
equity sponsors, in connection with mergers and acquisitions 
transactions, as well as other corporate and strategic 
transactions. 

Taylor Souter

Special Counsel

London

T: +44.20.7972.9234

taylor.souter@friedfrank.com

Imran Sharih 
Associate
London
T: +44.20.7972.6220
imran.sharih@friedfrank.com

Brett Masters is an associate in the Capital Markets 
Practice and resident in the London office. 

Mr. Masters works with issuers and underwriters on a range 
of cross-border capital markets transactions, including SEC 
registered public offerings, Rule 144A/Reg S offerings and 
other public and private financings. Mr. Masters has 
experience assisting clients with initial public offerings, 
private placements, high-yield bond and sovereign debt 
offerings and other capital raising transactions.

Brett Masters
Associate
London
+44.20.7972.6211
brett.masters@friedfrank.com
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