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Appraisal Suits: 
Update From the Next Frontier
Our M&A Quarterly from the first quarter of this year (mailed in early April) included 
an article titled “Appraisal Suits: The Next Frontier in Deal Litigation?”  We noted 
that, based on then-recent experiences with some Delaware company acquisitions, 
appraisal claims may be the next frontier for shareholders seeking to extract 
additional value in public company transactions.  In the six months since we 
published that article, several developments in Delaware have reinforced this view.  

First, in connection with the highly publicized Dell going-private transaction, the 
Shareholder Forum, an independent advocate for investor rights, announced that 
it would form an SEC-registered trust for the purpose of pooling appraisal rights 
and creating a public market for the potential increase in the value of Dell shares 
resulting from an appraisal suit.  The rationale put forth by Shareholder Forum was 
that the pooled trust would mitigate the procedural and economic hurdles that often 
discourage shareholders from seeking appraisal.  

One such hurdle is the legal fees and other expenses that can accumulate over the 
long period of time it typically takes to resolve appraisal suits.  In order to address 
this issue, the proposed trust would manage the appraisal suit, including the hiring 
of attorneys and paying of attorneys’ fees and expenses.  The trust would also 
create a review panel to periodically report any developments in the appraisal suit to 
participating shareholders, and some large participating shareholders would be able 
to select representatives to serve on the panel.

Another such hurdle is that during the pendency of an appraisal suit, shareholders 
hold an illiquid investment (since there is no public market for target company shares 
after a merger closes).  To address this issue, Shareholder Forum proposed that 
Dell shareholders would be able to exchange their shares for units of the trust, and 
those units would be listed on an exchange.  Shareholders who desire to liquidate 
their investment (because they are not satisfied with the progress or direction of 
the appraisal suit or because of liquidity needs) would, in theory, be able to do so.  
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Selling the Company: The Takeaway From Morton’s Restaurants  
(continues on next page)

Selling the Company: The Takeaway From 
Morton’s Restaurants

In July 2013, Chancellor Strine issued a decision in In re Morton’s Restaurant Group 
Inc. Shareholders Litigation.  The Morton’s decision provides important guidance to deal 
professionals regarding (i) the Delaware Court’s view of what constitutes “control” for 
purposes of determining whether the heightened “entire fairness” standard of review 
should apply to an acquisition transaction and (ii) the proper role and function of financial 
advisors in acquisition transactions.

The Morton’s case arose from the December 2011 agreement by Fertitta Morton’s 
Restaurants, Inc. to purchase Morton’s Restaurant Group for US$6.90 per share, a 
33% premium to Morton’s pre-announcement closing price and a 41.9% premium to the 
weighted average price for the three-year period prior to announcement of the transaction.  
This agreement followed a nine-month sale process in which two investment banks 
reached out to 137 potential buyers, of which more than 50 entered into confidentiality 
agreements. 

After what the court referred to as “substantial” discovery, plaintiffs asserted, among 
other things, that (i) the Morton’s board’s actions should be subject to the heightened 
“entire fairness” standard of review because Castle Harlan, a 28% stockholder with two 
representatives on the company’s 10-member board, allegedly controlled Morton’s and  
(ii) Morton’s financial advisors, Jefferies & Company, Inc. and KeyBanc Capital Markets 
Inc., had aided and abetted an alleged breach of fiduciary duties by the Morton’s board.   

With respect to whether Castle Harlan’s position or influence required a shift to the 
heightened “entire fairness” standard of review, Chancellor Strine quickly trimmed the 
fat from the plaintiffs’ arguments, finding that the plaintiffs had failed to demonstrate 
that Castle Harlan was a controlling stockholder, absent serious challenges to the 
independence of the seven independent members of the board, especially because 
Castle Harlan received the same consideration as all other stockholders in the transaction 
and supported the board’s decision to contact more than 100 potential bidders over a 
nine-month period.  Further, Chancellor Strine remarked that, even if he considered 
Castle Harlan to be a controlling stockholder, “[w]hen a large stockholder supports 
an arm’s-length transaction resulting from a thorough market check that spreads the 
transactional consideration ratably across all stockholders, Delaware law does not regard 
that as a conflict transaction.”   

With respect to the role and functions of the company’s financial advisors, Chancellor 
Strine also found the plaintiffs’ claims unpersuasive.  First, the plaintiffs had argued that 
the directors breached their fiduciary duties in allowing Jefferies to provide financing to 
the buyer, claiming that this was intended to allow the buyer to lower its bid below a fair 
price.  However, the court found that the decision to allow Jefferies to finance the buyer 
did not create an inference of bad faith, noting that (1) the buyer had approached Jefferies 
after having difficulty obtaining financing, (2) Jefferies informed the company regarding 
the request, (3) Jefferies recused itself from further negotiations and reduced its fee by 
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Selling the Company: The Takeaway From Morton’s Restaurants (continued from previous page)

US$600,000, providing funds to hire a second advisor, and (4) KeyBanc, the second 
advisor, further shopped the company and was unable to find a buyer willing to pay more.

Second, plaintiffs also alleged that the Morton’s board violated its fiduciary duties by 
relying on allegedly inaccurate financial analyses.  Specifically, Jefferies’ final presentation 
assumed a 2% growth rate, based upon guidance from management, while earlier 
analyses had utilized an exit multiple methodology that implied a 9.2% growth rate.  The 
decision noted that the proxy statement “fairly disclosed management’s best estimate of 
cash flows” and presented two analyses using different terminal year assumptions, and 
that stockholders could “make their own decision about whether to accept the premium 
being offered… Simply put,” the decision continued, “the stockholders were told what the 
bankers did and what the key metrics of their analysis involved.  Under our law, that is all 
that was required.”

Third, the plaintiffs also criticized the fact that there were discrepancies between the two 
advisors’ financial analyses.  However, Chancellor Strine wrote, “[t]he reality that the two 
banks used some different assumptions and came to somewhat different outcomes does 
not create any rational inference of impropriety.  Rather, what would be more disturbing,” 
he continued, “would be if somehow two advisors generated by some sort of harmonic 
convergence, exact replicas of each other’s reasoning.”  

Although the Morton’s decision is, as is typical in these sorts of circumstances, highly 
fact-based, we do believe that it should provide meaningful guidance and comfort to 
dealmakers in transactions with large “insider” shareholders.  In addition, in Morton’s, 
Chancellor Strine has clearly demonstrated a practical view of the role of financial 
advisors, recognizing that not all claims of banker impropriety are sustainable, particularly 
in circumstances where all relevant facts have been disclosed to shareholders. 

“Best Efforts” Obligations Under 
New York Law: Two Small Steps for 
Clarity
Acquisition agreements, like many other types of commercial arrangements, 
almost invariably require one or both parties to use “best efforts” (or “reasonable” or 
“commercially reasonable” best efforts) to obtain regulatory approvals, procure financing, 
obtain third-party consents or satisfy various conditions to closing.  Those words, 
however, have spawned a long line of litigation regarding the specific actions a party must 
take (or the level of efforts a party must use) to satisfy such an obligation under particular 
circumstances.  Under New York law, those cases have, until recently, primarily produced 
uncertainty.

“Best Efforts” Obligations Under New York Law: 
Two Small Steps for Clarity (continues on next page)
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This uncertainty arose from several New York state decisions, including 1999’s Strauss 
Paper Co. v. RSA Exec. Search, Inc., in which courts refused to enforce “best efforts” 
obligations unless the contract included “clear guidelines against which to measure” 
a party’s efforts.  As a result, practitioners have been concerned that a “best efforts” 
obligation that does not include express language delineating what actions a party must 
take could be a covenant without a remedy under New York law.  On the other hand, 
concerns about giving regulators or third parties additional leverage, confidentiality 
concerns in public company transactions or even an inability to agree on the outer 
contours of the parties’ respective obligations often leads parties to intentionally exclude 
such explicit language from their agreements.  

Recently, two cases have provided more clarity on this issue.  Last year, in Maestro 
W. Chelsea SPE LLC v. Pradera Realty Inc., a New York trial court articulated a less 
stringent standard for enforcing a “best efforts” clause.  In that case, the court held that 
such a clause, even in the absence of clear contractual guidelines, would be enforceable 
when “external standards or circumstances impart a reasonable degree of certainty to 
the meaning of the phrase best efforts.”  More recently, in Hugo Cruz v. FX Direct Dealer 
LLC, the Second Circuit (applying New York law) upheld a “best efforts” obligation in the 
absence of clear contractual guidelines.  The Cruz court held that the “best efforts” clause 
in a foreign exchange execution contract “clearly obligated [the defendant] to attempt in 
good faith at least to execute customer orders at a specified level.”

Although the Maestro and Cruz decisions have been helpful steps, they do not put a full 
stop to concerns about interpretations of “best efforts” clauses under New York law for 
several reasons.  First, Cruz was a Second Circuit decision and, therefore, not technically 
binding on New York state courts.  Second, because Maestro was a lower-court decision, 
it is not technically binding on all New York departments.  Third, Cruz suggests that a 
“best efforts” obligation can be satisfied merely by using “good faith efforts.”  This is a 
significantly lower level of obligation than most practitioners associate with “best efforts.”  
Therefore, even if Cruz is accepted by New York courts, it may not require the level of 
efforts that parties expect when the contract imposes a “best efforts” standard.

As a result, practitioners should continue to carefully consider whether it is appropriate 
to select New York law for contracts with “best efforts” obligations.  If New York law is 
applicable, the parties should try to include in the contract guidelines as to what specific 
actions may or may not be required in order to satisfy the obligation.  If inclusion of 
specific guidelines is not practicable, the parties should, at minimum, seek to specify 
whether “best efforts” is to be measured based on the particular obligor’s capabilities 
or based on what would be reasonable to impose on a party in such circumstances, 
irrespective of the particular obligor’s capabilities. 

Practitioners have been 

concerned that a “best 
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must take could be a 
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“Best Efforts” Obligations Under New York Law: Two Small Steps for Clarity  
(continued from previous page)
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Beware of Zombies: Trados Decision Demonstrates Need for Caution in Sale of  
Venture Capital-Backed Companies (continues on next page)

On August 16, 2013, following a trial, Vice Chancellor Laster of the Delaware Court 
of Chancery issued a ruling in In re Trados Incorporated Shareholder Litigation laying 
out how the provisions of various equity instruments commonly used to raise money 
in venture capital-backed companies can create conflicts of interest for directors when 
considering sale transactions.  The case involved the sale of Trados, a so-called “zombie” 
company, because, while profitable, it did not generate the types of returns typically 
required by venture capital firms.

While the court ultimately held that the directors of Trados had not breached their 
fiduciary duties in selling the company, Vice Chancellor Laster did find that a majority 
of the seven-member board (including three directors affiliated with venture capital 
firms looking to exit their investments) were conflicted — in large part because these 
investors held preferred equity that would be paid back before any proceeds were paid 
to the common stockholders.  Accordingly, the court applied the rigorous “entire fairness” 
standard of review to the board’s actions in approving the transaction, in which the 
holders of common stock received no consideration.

Under that standard, the court found that the evidence supported a finding of unfair 
dealing by the board as to the common stockholders, especially through the board’s 
adoption of a management incentive plan that provided senior management with an 
increasing percentage of sale proceeds based upon the sale price, mainly because 
the cost of the incentive program was disproportionately borne by holders of common 
stock.  The court further found that the directors had failed to take sufficient steps to fulfill 
their duties to common stockholders in evaluating the transaction, such as by forming 
a special committee, requiring the approval of a majority of disinterested common 
stockholders or obtaining a fairness opinion.

Notwithstanding that the court found that the directors had failed to conduct a fair 
process, Vice Chancellor Laster ultimately ruled that the transaction was still “entirely 
fair” to the common stockholders based on the court’s analysis of the transaction price. 
The court reviewed evidence presented by both sides’ valuation experts and determined 
that, even taking into account various plaintiff-favorable assumptions, the common stock 
did not have any value prior to the sale, and would not have value if the company were 
to continue as a going concern, given the preferred shareholders’ right to a cumulative 
dividend.  As a result, the court found that common stockholders received in the 
transaction the substantial equivalent in value of what they had prior to the sale: nothing.  
In light of this finding, the court held that the failure to follow a fair process did not, in this 
case, constitute a separate breach of duty.

Trados provides important insights for dealmakers, especially in the context of the sale of 
venture capital-backed companies.  Perhaps the primary takeaway is that when a conflict 

Beware of Zombies: Trados Decision 
Demonstrates Need for Caution in Sale of  
Venture Capital-Backed Companies
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Beware of Zombies: Trados Decision Demonstrates Need for Caution in Sale of Venture 
Capital-Backed Companies (continued from previous page)

Agreements to Agree: Breacher Beware
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exists between a company’s common and preferred stockholders, it is important for the 
board to take steps to ensure that the transaction is fair to the common stockholders 
(and Delaware courts will apply the “entire fairness” standard in judging the board’s 
efforts).  Such steps may include utilizing the devices suggested by Vice Chancellor 
Laster, such as, at the very least, creating a record that the directors considered the 
rights and interests of the common stockholders, and in that regard, obtaining a fairness 
opinion.  The determination as to whether it is appropriate to form a special committee or 
condition the approval of a transaction on the vote of a majority of disinterested common 
stockholders raises more complex considerations because venture capital shareholders 
may not want to put the fate of their investment in the hands of the common stockholders 
or their representatives — who may seek to extract value in exchange for approving a 
transaction, even if they are not otherwise entitled to a separate vote — especially if the 
directors are comfortable that they can ultimately demonstrate that the consideration 
received by the common stockholders was fair. 

Although Trados may discourage litigation by common shareholders in extreme situations 
similar to Trados where “there is no reasonable possibility of generating value for the 
common stockholders” (even with respect to viable going concerns in which accruing 
preferred dividends eliminate any option value the common equity might have), other 
situations might not be as clear-cut, or common holders might try to use the nuisance 
value of litigation to extract a payment.  Therefore, Trados also suggests the advisability 
of advance planning for exit transactions at the time of formation of a new venture capital 
company to expressly address the timing of an exit transaction and the treatment of 
common shares relative to preferred stock in an exit transaction in which there is little or 
no value for common shares based upon relative liquidation preferences.  Such planning 
could include shareholder agreements with drag-along rights or voting commitments, in 
which common shareholders consent to possible future transactions when valuations are 
not sufficient to satisfy all liquidation preferences or, possibly, charter provisions defining 
“fair value” based on liquidation preferences or appraised values (without regard to “hold-
up” or nuisance value) even in non-liquidation transactions.  Similarly, existing companies 
may be able to adopt these devices at times when there is some leverage over common 
shareholders, such as a new round of financing.  These arrangements will not be a 
panacea, but they may better position directors and preferred holders in dealing with the 
inherent conflict between common and preferred holders in exigent circumstances. 

Many M&A transactions involve early-stage term sheets or letters of intent which provide 
for the parties to negotiate all or a portion of a proposed transaction in good faith.  While 
these so-called “agreements to agree” are not new, several recent decisions suggest that,  
just as good whiskey may go down easily in the evening but pack a punch in the morning, 
agreements to agree entered into early in a transaction may result in a particularly long 
and painful hangover.  

Agreements to Agree: Breacher Beware (continues on next page)
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Agreements to Agree: Breacher Beware (continues on next page)

Although courts in a number of states have held that agreements to agree are not 
enforceable, such agreements are enforceable under both New York and Delaware 
law.  In Teachers Insurance and Annuity Association of America v. Tribune Company, a 
federal court applying New York law held that a commitment letter represented a binding 
preliminary commitment obligating both sides to conclude a final loan agreement upon the 
agreed terms by negotiating in good faith to resolve additional terms.  Similarly, in Titan 
Investment Fund II, LP v. Freedom Mortgage Corporation, the Delaware Supreme Court 
affirmed a lower court ruling that, under Delaware law, a signed letter agreement and term 
sheet created an enforceable obligation that the parties negotiate a credit facility in good 
faith.

Further, last May, in SIGA Technologies v. PharmAthene, the Delaware Supreme Court 
held that, in certain circumstances, a breach of an agreement to agree may give rise 
to expectation damages (i.e., provide the non-breaching party with the “benefit of the 
bargain,” as if a fully negotiated binding agreement had actually been entered into).  

In SIGA, PharmAthene and SIGA had negotiated a License Agreement Term Sheet 
outlining comprehensive economic terms of a license agreement for developing a SIGA 
pipeline drug.  The term sheet was not signed and it stated that the terms were “Non 
Binding.”  The term sheet was, however,  later annexed to a signed document which 
provided that the parties would “negotiate in good faith the terms of the definitive License 
Agreement in accordance with the terms set forth in the [term sheet]” in the event the 
transaction contemplated by the signed document did not proceed.  Subsequently, 
certain test results involving SIGA’s pipeline drug made the terms of an agreement with 
PharmAthene less economically attractive to SIGA and, when the original transaction did 
not proceed, SIGA proposed a License Agreement to PharmAthene with economic terms 
substantially different from those provided in the term sheet.

The Delaware Supreme Court affirmed the conclusion of the Delaware Court of Chancery 
that SIGA acted in bad faith when it proposed terms that “differed dramatically” from those 
of the term sheet and “virtually disregarded” the economic terms of the term sheet.  The 
court concluded that where parties have a preliminary agreement to negotiate in good 
faith based on certain agreed-upon major terms (while other terms remain open for further 
negotiation), and the trial judge makes a factual finding, supported by the record, that the 
parties would have reached an agreement but for the defendant’s bad faith negotiations, 
the plaintiff is entitled to recover expectation damages if it can prove those damages with 
reasonable certainty.  

The court did note that there is a split in authority as to whether expectation damages may 
properly be awarded to a plaintiff claiming breach of a duty to negotiate in good faith.  In 
Goodstein Construction Corp. v. City of New York, the New York Court of Appeals had 
held that New York law limits a plaintiff to reliance damages for breach of an agreement to 
negotiate.  However, in Fairbrook Leasing, Inc. v. Mesaba Aviation, Inc., the Eighth Circuit, 
applying New York law, left open the possibility that expectation damages potentially could 
be awarded under New York law where the plaintiff is able to prove damages.  

Agreements to Agree: Breacher Beware (continued from previous page)
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Securities Law Matters
SEC Issues Report on Capital Raising Using Regulation D Exemption, 
Adopts New Regulation D Rules

On July 10, 2013, the SEC’s Division of Economic and Risk Analysis released a report 
on capital raising in the US through unregistered offerings using the Regulation D 
exemption, which allows some companies to offer and sell securities without having 
to register the offering with the SEC.  Using information extracted from Form D filings 
from 2009 through the end of 2012, the report identifies the amount and nature of 
capital raised through unregistered offerings claiming a Regulation D exemption, and 
compares it to capital raised from registered and other unregistered offering methods.  
The report also analyzes the types of issuers, investors and financial intermediaries that 
participated in such offerings.  The findings show that the total amount of new capital 
raised annually through Regulation D offerings exceeds other common sources of 
capital, including public debt and equity (registered) offerings, and Rule 144A (resale of 
unregistered securities), Regulation S (offshore component of 144A offerings) and other 
Section 4(a)(2) private offerings.  At least US$903 billion was raised through Regulation 
D offerings in 2012, and Regulation D offerings occur with far greater frequency than 
any other offering method — no other offering method has been used even one-
tenth as much during the same period.  The full report is available at friedfrank.com/
SECCapitalRaising.  

After SIGA, transaction professionals should consider including various provisions in 
early-stage “agreements to agree” or agreements to “negotiate in good faith” that might 
help bring more certainty if the parties do not ultimately reach a definitive agreement. 
First, if the intent is to create a binding obligation to negotiate, choice of law will be 
an important issue.  As discussed above, Delaware and New York recognize such 
obligations, but other states may not.  Second, such agreements should include a hard 
termination date so that the temporal scope of the parties’ obligation to negotiate in good 
faith is defined.  Third, such agreements could expressly define the scope of damages for 
which either party may be liable in the event of a breach.  Since such a provision would 
likely be mutual, each party would have to carefully consider whether seeking such a 
limitation would be potentially beneficial or detrimental.  Fourth, such an agreement could 
expressly provide that while the obligation to negotiate is binding, the parties recognize 
and agree that terms are not final and so may be subject to changes, additions and 
renegotiations, “dramatic” or otherwise.  Finally, if such an agreement includes highly 
specific economic terms, the parties could seek to craft specific conditions that would 
trigger changes in the economic terms.  In SIGA, for example, since neither party could 
anticipate the outcome of future test results, the term sheet could have provided that if 
test results would have material consequences on value, then the economic terms would 
be subject to renegotiation. 

Securities Law Matters (continues on next page)



Page 9

It is expected that by 

lifting the prohibition 

against general 

solicitation and 

advertising, issuers will 

have direct access to 

a much broader pool 

of potential investors 

than they do currently 

and that accredited 

investors will have 

more investment 

opportunities.

Securities Law Matters

The report provided support for the SEC’s economic analysis of proposed amendments 
to Rule 506 of Regulation D and Rule 144A under the Securities Act of 1933 to 
implement Section 201(a) of the JOBS Act and Section 926 of the Dodd-Frank Wall 
Street Reform and Consumer Protection Act.   The amendments were adopted on  
July 10, 2013.

 � Rule 506 was amended to add a new exemption to which the prohibition on general 
solicitation or general advertising for securities offerings relying on Rule 506 would 
not apply, provided that sales are limited to accredited investors and an issuer 
takes reasonable steps to verify that all purchasers of the securities are accredited 
investors.  The final rule provides a non-exclusive list of methods that issuers may 
use to satisfy the verification requirement.  Form D, which is the notice that issuers 
must file with the SEC when they sell securities under Regulation D, was also 
revised to require issuers to indicate whether they are relying on this new Rule 506 
exemption.

 � Rule 144A was amended so that offers of securities under Rule 144A can be made 
to investors who are not actually qualified institutional buyers (“QIBs”), including 
by means of general solicitation, as long as the securities are sold only to persons 
whom the seller and any person acting on behalf of the seller reasonably believe to 
be QIBs.  Previously, offers of securities could only be made to investors that actually 
qualified as QIBs.

 � Rule 506 was also amended to disqualify issuers and other market participants 
from relying on a Rule 506 exemption if the issuer or another covered person (such 
as an underwriter, placement agent or director, officer or significant shareholder of 
the issuer) is the subject of a “disqualifying event,” such as a criminal conviction, 
injunction or other order in connection with the purchase or sale of a security or 
involving the making of false filings with the SEC, certain SEC disciplinary orders, or 
suspension or expulsion from membership in a self-regulatory organization, among 
other things. 

The overarching goal of these amendments is to facilitate capital formation and make the 
private markets more efficient.  It is expected that by lifting the prohibition against general 
solicitation and advertising, issuers will have direct access to a much broader pool of 
potential investors than they do currently and that accredited investors will have more 
investment opportunities.  

The above amendments, along with various technical and conforming amendments 
necessary to implement the changes, became effective on September 23, 2013.  We 
note, however, that on the same day these new rules were adopted, the SEC proposed a 
number of additional amendments intended to enhance the SEC’s ability to evaluate the 
development of market practices in Rule 506 offerings and to address concerns that may 
arise in connection with permitting issuers to engage in general solicitation and general 
advertising under the amended Rule 506.  If adopted, these proposed rules would place 
conditions on the use of new Rule 506 that could potentially undermine the expected 
benefits of the recent amendments. 

Securities Law Matters (continues on next page)

Securities Law Matters (continued from previous page)
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Changes to NYSE Rules 

NYSE Amends Rule on Matters Requiring Shareholder Approval.  The NYSE recently 
amended Section 312.07 of its Listed Company Manual, which establishes voting 
requirements in circumstances where shareholder approval is a prerequisite to the 
listing of new or additional securities of a listed company, or where any matter requires 
shareholder approval.  The rule previously required approval by the majority of votes 
cast, and included a quorum requirement that the total votes cast represent more than 
50% of all securities entitled to vote on the proposal.  Effective July 11, 2013, the NYSE 
eliminated the requirement that the total votes cast must represent over 50% of all 
securities entitled to vote.  This approach is consistent with the rules of NASDAQ and 
NYSE MKT LLC.  As a result, the rule requires only that a proposal be approved by a 
majority of votes cast, and a quorum will be determined solely by reference to the listed 
company’s governing documents and applicable state law.

One-Year Transition Period for Establishing Internal Audit Function.  Section 
303A.07(c) of the NYSE’s Listed Company Manual requires a listed company to 
have an internal audit function to provide management and the audit committee with 
ongoing assessments of the company’s risk management processes and systems 
of internal control.  On August 22, 2013, the SEC approved the NYSE’s proposal to 
provide companies listing in connection with an IPO or by means of a carve-out or 
spin-off transaction with a one-year transition period to comply with the internal audit 
requirements.  The NYSE believes that providing a transitional period after listing for a 
newly public company to establish its internal audit function would benefit investors by 
making the company’s implementation process more effective and efficient and reducing 
the costs that a company faces in its first year as a public company. 

Appraisal Suits: Update From the Next Frontier (continued from cover)

However, the price at which shareholders could obtain this liquidity would inherently be 
highly uncertain since the value of the units at any time would presumably reflect the 
uncertainty of the outcome of the appraisal case. 

The trust was formed in June 2013.  However, as of press date, the trust has not 
registered with the SEC and no units of the trust have been listed on any exchange.  In 
the meantime, holders of nearly 400 million of Dell’s outstanding shares voted against the 
Dell going-private transaction on September 12, 2013, setting the stage for what could 
potentially be the largest appraisal suit in Delaware history.

Two recent Delaware appraisal decisions in which shareholders were successful in 
obtaining a price higher than the contractual merger consideration further reinforce our 
view that appraisal suits may be the next frontier in transaction litigation.  

Appraisal Suits: Update From the Next Frontier (continues on next page)

Securities Law Matters (continued from previous page)
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Appraisal Suits: Update From the Next Frontier (continued from cover)

The appraisal claims in Merion Capital v. 3M Cogent arose from 3M Company’s 
acquisition of Cogent, Inc. for US$10.50 per share in cash.  The transaction, initially 
announced in September 2010, was structured as a tender offer followed by a second-
step merger and closed in December 2010.  Shareholders holding about 6% of the 
outstanding shares (5,835,109 shares) of Cogent common stock exercised appraisal 
rights.  In July 2013, after approximately two years of litigation, the Delaware Chancery 
Court awarded the plaintiff shareholders US$10.87 per share as the fair value in the 
appraisal suit (an increase of 3.5%).  Additionally, the court awarded interest at the 
statutory rate (which is 5% over the Federal Reserve discount rate, including any 
surcharge, during the period between the effective date of the merger and the date of 
payment of the judgment).  In determining to award interest, the court rejected 3M’s 
argument that interest should not be awarded because the plaintiff shareholders acquired 
their shares after the announcement of the merger and because of alleged delay in 
prosecution of the appraisal action. 

Towerview LLC v. Cox Radio relates to the acquisition of Cox Radio, Inc. by Cox 
Enterprises, Inc. for US$3.80 per share.  The transaction, initially announced in March 
2009, was also structured as a tender offer followed by a second-step merger.  Cox 
Enterprises eventually increased the consideration to US$4.80 per share and the 
transaction closed in May 2009. Shareholders holding about 1.5% of the outstanding 
shares (1,225,200 shares) of Cox Radio common stock exercised appraisal rights. In 
June 2013, after approximately four years of litigation, the Delaware Chancery Court 
found that the plaintiff shareholders were entitled to US$5.75 per share as the fair value of 
the Cox Radio shares in the appraisal suit (an increase of 19.8%).  Once again, the court 
also awarded interest at the statutory rate. 

In our original article, we suggested various methods for addressing risks associated with 
potential large appraisal claims, including a return to incorporating so-called appraisal 
conditions in acquisition agreements.  Such conditions, which permit an acquiror to 
refuse to close if holders of more than a specified percentage of shares assert appraisal 
claims, were once fairly common, but had generally fallen out of favor. In addition, 
although Delaware has long been the state of choice for incorporation of US public 
companies, where deal professionals have some incorporation flexibility (for example, 
in the case of a private equity portfolio company about to go public), they may want to 
consider incorporation opportunities in other jurisdictions that have more company-friendly 
appraisal statutes, but also offer strong corporate defense regimes.  While we are not 
necessarily endorsing incorporation in states other than Delaware, we note that appraisal 
is not available for listed company shares under Maryland corporate law, that Maryland 
corporations have the benefit of a business combination statute similar to Section 203 
of the Delaware General Corporation Law, and that takeover defenses such as poison 
pills, staggered boards and supermajority voting requirements have long been utilized by 
Maryland corporations.  As our original article also suggested, parties may also want to 
consider transaction-structuring techniques such as a first-stage reincorporation merger 
into a state with a more favorable appraisal statute.  The benefits of such a structure 
would need to be weighed against timing and other deal considerations. 

Appraisal Suits: Update From the Next Frontier (continued from previous page)
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