
Page 1

Fried Frank

Inside
 
Preliminary M&A Agreements: 
Dealmakers Beware
Page 2

Alternative Financing Structures 
in Recent Acquisitions
Page 4

Proxy Access Proposals 
Adopted  by Shareholders
Page 6

International Developments
Page 7

Authors
Lisa H. Bebchick
Robert M. Blum
Abigail P. Bomba 
Olivier Genicot
Katherine Hanna
Richard May
David N. Shine 
John E. Sorkin 

Advance Notice Bylaws:  
Window After Expiration?  
In the second quarter of 2012, the Delaware Chancery Court issued two decisions 
suggesting that, under certain circumstances, shareholders may be able to re-open 
a window to nominate directors for election at an annual meeting even after the 
deadline to do so under a company’s advance notice bylaw has passed.  In these 
cases, the Court focused on an arguable change in circumstances during the period 
between the expiration of the deadline set by a company’s advance notice bylaw and 
the date of its annual meeting of shareholders.  These changes allegedly revealed a 
shift in the board’s strategic outlook to which, in the Court’s view, shareholders may 
be entitled to make a swift response.  

Icahn v. Amylin
On April 20, 2012, Vice Chancellor Noble granted a motion by Carl Icahn to expedite 
proceedings in a suit seeking to enjoin Amylin Pharmaceuticals from enforcing its 
advance notice bylaw, which generally requires that shareholder nominations for 
director be submitted at least 120 days prior to the first anniversary of the preceding 
year’s annual shareholders meeting.  Under this bylaw, shareholders were required 
to submit director nominations by January 25, 2012 in connection with the annual 
meeting scheduled for May 15, 2012.

On March 28, 2012, Icahn learned that Amylin’s board had rejected a proposal 
from Bristol-Meyers Squibb to acquire Amylin at a significant (approximately 
43%) premium to market.  According to Icahn’s motion, he spoke with members 
of Amylin’s board twice to convince the company to engage in discussions with 
Bristol-Meyers, but neither of these conversations resulted in the Company taking 
action satisfactory to Icahn.  On April 4, 2012, Icahn sent a letter to Amylin in which 
he criticized the board for, among other things, not disclosing the Bristol-Meyers 
proposal, and demanded the company open a ten-day window for shareholders to 
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Preliminary agreements, such as non-disclosure agreements and, especially in the 
context of transactions involving privately held companies, letters of intent are staples 
of dealmaking.  Parties considering a potential transaction often focus on the extent 
to which these agreements create binding obligations.  Three recent cases highlight 
some of the enforceability issues that can arise in connection with preliminary M&A 
agreements.  

Delaware Supreme Court Finds Non-Disclosure Agreement Bars 
Bidder’s Claims Over Due Diligence
On May 18, 2012, the Delaware Supreme Court affirmed a dismissal of a complaint 
brought by RAA Management, a Delaware investment firm, against sports equipment 
manufacturer Savage Sports Holdings.  RAA, a potential bidder for Savage, alleged 
it was fraudulently misled into incurring $1.2 million in due diligence and negotiation 
costs due to Savage having made false claims at the outset of negotiations that there 
were “no significant unrecorded liabilities or claims” against Savage.  RAA asserted 
that Savage subsequently made certain due diligence disclosures that led RAA to 
drop its bid, including disclosures regarding Superfund issues, potential unionization 
at a facility and a patent and contract dispute.  The non-disclosure agreement 
executed by the parties prior to RAA’s commencing due diligence included standard 
non-reliance disclaimer language whereby RAA acknowledged that Savage was 
making no representations or warranties as to the accuracy or completeness of any 
of the information being provided to RAA in the due diligence process.  RAA asserted 
that because the non-disclosure agreement failed to specifically disclaim liability for 
fraudulent statements, it did not preclude claims of fraud.  

The Court held that the non-reliance language in the non-disclosure agreement 
prevented RAA from bringing its claims under both New York and Delaware law.  In 
rejecting RAA’s argument, the Court noted that the scope of such non-reliance clauses 
is defined by the parties and, in this case, the parties clearly agreed that Savage 
“could not be sued for any allegedly inaccurate or incomplete information” provided 
during due diligence process, whether or not any inaccuracy or incompleteness was 
intentional or the result of fraud.  The Court acknowledged that, in general, the ability 
to bring fraud claims based on a contract cannot be waived.  In this case, however, 
the Court found that RAA’s fraud claims were based on representations made in 
negotiations outside the contract and, accordingly, such claims were precluded by the 
non-reliance provision in the non-disclosure agreement.
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SDNY Finds Possible Breach of Letter of Intent for Failure to 
Disclose Condition to Sale
On March 20, 2012, the US District Court for the Southern District of New York refused 
to dismiss a claim that a seller had breached an agreement to negotiate in good faith 
under a letter of intent when the seller requested a price increase based on a failure of 
a condition that was not addressed in the letter of intent.

In the fall of 2009, EQT Infrastructure Limited commenced negotiations with various 
affiliated seller entities regarding the potential acquisition of the sellers’ bulk-storage 
business.  Because EQT is a foreign entity, the parties knew that EQT was prohibited 
from acquiring a marine-services business also owned by the sellers.  After nine 
months of negotiations, the parties entered into a letter of intent contemplating a 
possible acquisition of the bulk-storage business by EQT for $110 million.  The letter 
of intent included, among other customary provisions, an agreement by the sellers 
to negotiate with EQT in good faith and on an exclusive basis for a specified period.  
After the expiration of the exclusivity period, the sellers sent a letter to EQT indicating 
they were not prepared to sell the bulk-storage business at the previously agreed price 
because they could not find a buyer for the marine-services business.  The sellers 
asked EQT to increase the purchase price to $125 million.  

The Court held that, under New York law, the letter of intent constituted a type of 
agreement that does not bind the parties to the ultimate contractual goal but does 
bind them to negotiate open issues in good faith and without insisting on conditions 
that do not conform to the preliminary writing.  The Court found that there was enough 
evidence for a plausible finding that, before the expiration of the exclusivity period, 
the sellers intended to sell the bulk-storage business only if they could find a buyer for 
the marine-services business and that this amounted to a breach of their obligation to 
negotiate under the letter of intent.  The Court also determined that the letter of intent’s 
reference to the sellers’ obligation to negotiate in good faith exclusively with EQT for a 
specified period was intended only to delineate a time frame for exclusivity and did not 
suggest that the parties would be free to negotiate in bad faith after expiration of the 
exclusivity period. 

This case confirms that, under New York law, a non-binding letter of intent can, in fact, 
impose a binding obligation to negotiate within the framework of the terms set forth in 
the letter of intent.  Because the Court found that this obligation may continue beyond 
the expiration date of a specified exclusivity period, parties should consider including 
fixed termination dates in letters of intent.

Preliminary M&A Agreements  (continues on next page)
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The second quarter of 2012 saw a continuing trend in the use of alternative financing 
structures to bridge valuation gaps in M&A transactions.  Volatility in the capital markets 
and scarcity of debt capital are two key factors driving the use of alternative financing 
structures that, in times of relative stability, might otherwise present unnecessary 
dealmaking challenges.  Alternative financing structures, including contingent payment 
rights and seller notes, were used in several recent deals, including Carl Icahn’s 
tender offer for all outstanding shares of CVR Energy, Man Group’s acquisition of FRM 
Holdings Limited and Cerberus Capital Management’s acquisition of AT&T’s Yellow 
Pages business.  

Alternative Financing Structures in 
Recent Acquisitions

Tenth Circuit Finds Email Communications Result in a Binding 
Contract
On April 12, 2012, the US Court of Appeals for the Tenth Circuit upheld a lower 
court ruling that a series of email messages between representatives of Republic 
Bank and West Penn Allegheny Health System regarding the sale of medical 
equipment resulted in the formation of a contract between the parties.  

Republic Bank had acquired a lessor’s interest in certain medical equipment after 
a borrower defaulted on an equipment lease.  In an email exchange, West Penn 
offered to purchase the equipment at specific prices and Republic Bank accepted 
the offer.  West Penn ultimately did not consummate the purchase and claimed that 
a contract had not been formed.  Republic Bank then sold the equipment at auction 
for lower prices and commenced a breach of contract claim against West Penn.  

In determining whether or not a contract was formed, the trial court noted that 
internal emails between representatives of West Penn indicated it interpreted 
Republic Bank’s acceptance as such, that Republic Bank communicated to West 
Penn through the email exchange its understanding that a binding contract had 
been formed and that West Penn did not object to this understanding.  In upholding 
this reasoning, the Tenth Circuit held that, despite the lack of a formally executed 
agreement, the parties had a meeting of the minds and intended by offer and 
acceptance to form a binding contract.

This case highlights that seemingly casual interactions can result in binding 
agreements.  To the extent parties are engaging in email communications that may 
be interpreted as offers or acceptances, they should consider including specific 
language that the parties will not be bound until they sign a definitive agreement.  
Further, in certain cases, parties may want to consider whether they may be better 
served by negotiating a non-binding letter of intent (with a specified termination 
date).   

Preliminary M&A Agreements (continued from previous page)
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Alternative Financing Structures (continued from previous page)

Contingent Payments:  CVR Energy and FRM
When a contingent payment structure is utilized in an acquisition, a portion of the 
purchase price is paid after the closing, contingent in whole or in part on the target 
company satisfying specified financial metrics over a specified period of time.  
Contingent payments can also be linked to specific events, such as the results of a 
pending litigation or commercialization of a pharmaceutical product.  Employing a 
contingent payment structure helps bridge valuation gaps where the buyer and seller 
are unable to agree on the value, or likely achievement, of future contingencies or the 
future results of the business.  Two recent transactions involved unique contingent 
payment arrangements.

On April 19, 2012, CVR Energy announced that it had reached an agreement with Carl 
Icahn and certain affiliates that would enable them to complete a tender offer for CVR.  
The bidder agreed to pay $30.00 in cash per share plus a non-transferrable “contingent 
cash payment” right (CCP) entitling the holder to receive a cash payment in the event 
a definitive agreement for the sale of the company at a price in excess of $30.00 per 
share is executed within 15 months of the expiration of the tender offer.   In such case, 
holders of the CCPs would receive an amount equal to the excess of the sale price per 
share over $30.00.  Icahn agreed to engage an investment bank and actively market 
the company in the coming months, in the hopes that, with a sales-friendly board, 
access to management and an ability to conduct due diligence, the company would 
command a price above $30.00 per share.  If Icahn is able to sell the company during 
the 15 month period, he would keep the profit on any stock purchased outside the 
tender offer and would pass on the remaining profits to the CCP holders. 

On May 21, 2012, Man Group, the world’s largest publicly traded hedge fund, agreed to 
acquire the FRM Holdings Limited, a rival hedge fund investment manager.  Unusually, 
Man Group will not pay any consideration up front.  Instead, the entire purchase price 
is contingent on FRM’s ability to retain assets under management over the next three 
years.  The contingent consideration comprises a payment of up to $47.5 million after 
the first year, followed by a further payment of up to $66.5 million after three years, in 
each case, based on run rate management fees over such periods.  In addition Man 
Group agreed to pay 47.5% of net performance fees generated from FRM’s existing 
assets over the three-year period, capped at $60.8 million. 

Seller Notes: AT&T
If a seller has confidence in the future of their business, using a seller note can enable 
the seller to attain a higher headline value for its business with less downside risk than 
contingent payments, but at a cost of giving up any potential upside of the business 
going forward.  A recent transaction that used a seller note was completed on May 
8, 2012, when AT&T sold a majority stake in its Yellow Pages business to Cerberus 
Capital Management for $750 million in cash along with a $200 million note, while 
retaining a 47% ownership stake in the business.  The terms of the note were not 
publicly disclosed.   



Page 6

The 2012 proxy season was the inaugural year for shareholder votes on proposals 
to adopt bylaws which would enable shareholders to include director nominees on 
a company’s proxy card.  Although the majority of companies that received proxy 
access proposals obtained no-action relief from the SEC permitting them to exclude 
such proposals from their proxy statements, a total of nine companies presented 
proxy access proposals for vote as of June 15, 2012.  Four of these proposals were 
non-binding “precatory” proposals requesting that the relevant company’s board 
implement a shareholder access bylaw while five were binding proposals that would 
have had the effect of directly implementing proxy access bylaws.  Based on publicly 
available information, an average of 25% of the shares entitled to vote, 29% of the 
shares present and 36% of the shares actually voted at these nine companies were 
voted in favor of the proposals.  

Two such proposals were adopted, one on June 5, 2012 by shareholders of Nabors 
Industries Ltd. and the other on June 8, 2012 by shareholders of Chesapeake Energy 
Corporation.   Both were non-binding proposals requesting the board adopt a bylaw 
allowing shareholders who have owned at least three percent of the company’s 
stock continuously for at least three years to have their candidate nominations (not 
to exceed one quarter of the number of directors) included in the company’s proxy 
materials.  Under each proposal, such nominations would be subject to certain notice 
and disclosure requirements and nominating shareholders would also be required 
to certify, among other things, that their shares were acquired in the ordinary course 
and not with the purposes of changing or influencing control of the company.  

The three-percent ownership threshold and three-year holding period specified in 
each of these proposals are identical to those that had been included in SEC Rule 
14a-11, which would have mandated proxy access at all public companies but was 
struck down by the US Court of Appeals for the District of Columbia in July of 2011 
due to what the Court characterized as the SEC’s failure to adequately address 
the economic effects of the rule. Although the SEC announced in April of 2012 
that proposing a revised mandatory rule on shareholder access to company proxy 
materials was “not on the Commission’s immediate agenda,” it is clear that proxy 
access is still an important issue for investors.  We anticipate an increase in the 
number of proxy access proposals submitted in the 2013 proxy season and believe 
that the three-percent/three-year conditions specified in the proposals adopted by 
the shareholders of Nabors Industries and Chesapeake Energy will become the 
benchmark standard for such proposals.  
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International Developments 
United Kingdom: New Rules on Reverse Takeovers – Closing the Door  
on “Back Door” Listings?

The UK Financial Services Authority is likely to implement new rules on reverse 
takeovers later this summer. The new rules reflect concerns that reverse takeovers 
have occasionally been used by the acquiring company to obtain a “back door” listing 
for which it would not otherwise be eligible or have been implemented in a way that 
deprives the shareholders of the acquiring company of an opportunity to vote on 
the transaction.  Last year, the United States Securities and Exchange Commission 
approved new rules proposed by NASDAQ, NYSE and NYSE Amex to address 
similar concerns.  See www.friedfrank.com/SEC_Approves_New_Rules for more 
information on those changes.

For these purposes, a reverse takeover is, essentially, an acquisition by a listed 
company of another company or business where the assets, profits, consideration or 
gross capital of the target company/business are greater than that of/for the acquiring 
company or which would result in a fundamental change in the business of the 
acquiring company.

The most significant change proposed by the FSA would be to clarify that companies 
that have a standard (as opposed to a premium) listing will be subject to the reverse 
takeover rules, which require among other things, shareholder approval and 
cancellation of the listing of the acquiring company’s shares. (Normally, the shares of 
the enlarged group will be readmitted to listing at closing.) This follows several recent 
reverse takeovers by standard listed companies where these requirements have not 
been complied with.

Currently, an acquisition by a listed company of another listed company is not treated 
as a reverse takeover. Under the proposed rules, this exemption would be limited 
to circumstances where both companies are in the same listing category, thereby 
preventing a standard listed company from obtaining a “back door” premium listing by 
effecting a reverse takeover of a premium listed company (which are subject to more 
onerous listing eligibility requirements).

Also, under the current rules, the listing of an acquiring company’s shares will be 
suspended on announcement of a reverse takeover unless sufficient information 
about the transaction, including about the target, is available to investors.  The 
proposed rules clarify the circumstances in which the FSA will be likely to accept 
that sufficient information is available for this purpose. Critically, this includes: (i) 
where the target is listed on another market, whether that exchange’s disclosure 

United Kingdom: New rules on reverse takeovers (continues on next page)
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requirements are materially similar to the disclosure requirements applicable 
to UK listed companies; and (ii) where the target is not listed, if the acquiring 
company discloses certain historical financial information about the target.  

Taken together, the proposed changes limit the scope for misuse of the 
current rules and clarify the circumstances in which the FSA is likely to 
allow a reverse takeover to be completed without complying with all of the 
requirements that would ordinarily apply. In appropriate circumstances, the 
latter may include reverse takeovers of US listed companies by UK listed 
acquirors.  

France: New Rules on Registration Duties for Share Transfers 

As part of France’s budget consolidation efforts, earlier this year, the French 
Parliament adopted a new law that modified the calculation of registration duties 
for share transfers. This had the effect of materially increasing the cost of large 
M&A transactions in France as the €5,000 cap on such registration duties has been 
removed.

Following much political wrangling, new rules amending registration duties were 
adopted and are set to become effective August 1st, 2012.  Rather than reinstating 
the €5,000 cap, these new rules will replace the reverse sliding scale, which went 
from 3% to 0.25% based on the size of the transaction, by a single rate of 0.1% 
calculated on the value of the shares.  

United Kingdom: New Rules on Reverse Takeovers (continued from previous page)
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Advance Notice Bylaws (continues on next page)

Advance Notice Bylaws (continued from cover)

nominate candidates for election as directors at the upcoming annual meeting.  
Icahn filed an action seeking expedited proceedings to enjoin Amylin from 
enforcing its advance notice bylaw on April 9, 2012.

In his complaint, Icahn claimed that “a key element of the investment thesis 
for Amylin was the prospect of a value maximizing transaction,” which the 
board was obligated to faithfully consider as viewed against the “considerable 
risks to the company as a stand-alone business.”  Icahn argued that the board 
abandoned this approach by rejecting the Bristol-Meyers proposal “without 
considering” it, and, accordingly, the Court should enjoin enforcement of the 
advanced notice bylaw to allow shareholders the opportunity to elect directors 
committed to pursuing a potential sale transaction before they “lose forever 
the opportunity to sell their Amylin stock at a large premium.”

Amylin argued that Icahn could not make a colorable claim that the board 
breached its fiduciary duties by not entering into discussion with Bristol-
Meyers or that the board’s actions with regard to the Bristol-Meyers offer 
constituted a material change in the board’s outlook.  Amylin also asserted 
that Icahn would not suffer irreparable harm given he could still successfully 
challenge the bylaw without expedited proceedings and have the election 
overturned.  

The Court found that Icahn had adequately alleged that the board changed 
its outlook for the company and, even in the absence of a bad-faith allegation, 
could potentially establish that the board’s refusal to consider the Bristol-
Meyers proposal amounted to a change in the expectations of shareholders, 
which warranted re-opening the nomination process.  The Court also held 
that if the Amylin board had indeed changed its plans for the company, 
shareholders may be denied the opportunity to exercise their “sacrosanct” 
voting rights to nominate and elect new directors at a potentially critical time 
and would be irreparably harmed by having to wait 13 months until the next 
annual meeting to do so.  

Within a week of the ruling, Icahn voluntarily dismissed his lawsuit after having 
discussions with Amylin’s CEO.  According to press reports, the company 
hired financial advisors and began to reach out to potential buyers in late April.  

HealthCor v. Allscripts
In a comparable ruling announced on May 25, 2012, Chancellor Strine granted 
hedge fund HealthCor Management’s motion for expedited proceedings in a 
suit seeking to force a proxy fight with Allscripts Healthcare Solutions.  
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Advance Notice Bylaws (continued from previous page)

In late April, following the expiration of Allscripts’ advance notice deadline for 
shareholder nominations in connection with the company’s June 15, 2012 annual 
meeting, four of Allscripts’ nine directors, including the Chairman, announced their 
resignations.  Allscripts’ stock price suffered a rapid and significant decline.  

After an exchange of letters with Allscripts in early May seeking, among other 
things, that the company waive its advance notice bylaw, HealthCor filed suit 
on May 21, 2012, moving for expedited proceedings seeking an extension 
of the nomination deadline and postponement of the annual meeting.  In its 
complaint, HealthCor characterized the four resigning directors, all of whom had 
joined the board in connection with, or subsequent to, a merger with Eclipsys 
Corporation in 2010, as “an essential counterweight” to Allscripts’ CEO, who had 
run the company before the merger.  Throughout this time, HealthCor had been 
dissatisfied with the performance of Allscripts’ CEO and, according to HealthCor, 
the departure of these four directors represented “a material and dramatic change 
to the balance of governance at Allscripts.”

In opposing the motion, Allscripts argued that the kind of unanticipated and radical 
shift in company strategy necessary to justify enjoining its advance notice bylaw 
had not taken place.  Allscripts stated that HealthCor’s dissatisfaction with its 
CEO and long-term financial performance significantly predated expiration of the 
advance notice deadline.  Allscripts also noted what it dubbed a certain “irony” in 
HealthCor’s claims, given that the four directors’ resignations were precipitated 
by the CEO and remaining board members choosing to maintain the company’s 
current overall strategic philosophy (whereas HealthCor had been seeking 
the CEO’s ouster and asking the board to consider a sale of the company).  
Allscripts insisted that a “disagreement with the company’s existing leadership 
and strategic direction” ought not to give HealthCor “the right to commandeer the 
company’s electoral processes for an eleventh-hour proxy contest and to ignore 
the company’s long-standing and well established procedural rules for nominating 
directors.”

One week following Chancellor Strine’s decision to grant HealthCor’s motion to 
expedite proceedings and hold a hearing the day before Allscripts’ annual meeting, 
the company announced plans to nominate a slate of three new board members 
it had agreed upon with HealthCor, which then withdrew its suit.  As of this date of 
publication, the Court’s ruling had not been published.  
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