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Intel v Commission – Processing the 
implications 

EXECUTIVE SUMMARY 

On 6 September 2017, the Court of Justice of the European Union1 reversed the judgment of General 

Court that had upheld a €1.06bn record fine imposed on Intel for exclusionary rebates. The General Court 

is now tasked with assessing this case again, as per the guidance now handed down by the Court of 

Justice, that a review of the legality of exclusive rebates also necessitates an analysis of the potential 

effects. 

When and under what circumstances can a company with a strong market position (“dominant”) issue 

discounts that might make life harder for rivals? EU law has historically taken a stricter line than U.S. 

antitrust law on the point, restricting the scope for discounts—until this case, which will be seen to move 

the needle towards a more flexible approach that reads on a wider range of evidence, avoiding bright line 

(“per se”) rules. 

This is a significant development for both substance and procedure relating to dominant companies and 

the pricing strategies they can use: 

 The Court upheld most aspects of the General Court’s decision, but unexpectedly remitted points 

on the basis for pricing freedom by dominant companies to the General Court for further 

consideration. 

 Language in the judgment suggests that the assessment of rebates will be read in more context 

than has been the case historically—increasing the latitude dominant companies may have in 

setting pricing strategies. 

 Procedural elements are also in the spotlight, tightening the due process standards applicable to 

antitrust procedures, especially where these have faced a bump in the road (e.g. incomplete 

records). 

 The ultimate determination of the case will fall to the lower court, but because this later decision 

will still be reviewable, the Court of Justice decision is likely to inform that decision as well. 

                                                      

1  Intel v Commission (C-413/14) 
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Much has been and will be written about this prominent case since it was handed down last week—and in 

particular, the comments the Court passes on the role of efficiencies analysis in Article 102 TFEU cases. 

This point of principle has long bedevilled the competition bar, reflecting difficulties in defining bright lines 

for advice on discounting policies where dominant companies are involved. 

Less noted but just as significant are the procedural aspects of the case, which will be of great practical 

relevance to many future cases—and not only under dominance law. In any large case, there is scope for 

documentation to go awry, and minutes of meetings may not always be kept. Alongside the intellectual 

feast of whether and how Article 102 TFEU cases should interpret conduct through the lens of economic 

efficiency—a critical question of principle in terms of the scope of the law—there is also a more practical 

element to the case that is just as important: how far can a Commission decision be set aside when 

documentation is incomplete, or procedural irregularities infect some but not all of the logic relied upon? 

This note will review (i) the language on efficiency and how this informs the scope of Article 102 TFEU, (ii) 

the guidance given by the Court on the procedural points in the context of this long-standing and 

prominent case, and (iii) the Court’s position on the Commission’s jurisdictional scope outside the EEA. 

Context 

It is well-known that Intel manufactures computer processors, primarily although not exclusively for use in 

personal computers. What is less well-known, at least beyond the competition bar, is the worldwide 

attention given to competition issues arising in the industry. Although almost all points in the cases are 

contentious, in a nutshell, concerns can arise that competition could potentially be imperfect in an industry 

displaying relatively high research and development costs—although the point can just as easily be made 

that innovative high-tech industries are by their nature fiercely competitive, with competition “for” rather 

than “within” the market. 

The EU Commission fined Intel a then-record EUR 1.06 billion for practices that it found had tended 

towards exclusivity in processor sourcing, i.e. undermining competition “within” the market. As Intel had a 

high market share and was considered dominant in the relevant market, the EU Commission held what it 

thought to be a range of rebates geared to encouraging exclusivity in processors. On the view that 

competition “within” the market must be maintained, concerns can arise that investment in competing 

products might be impeded by discounts that might discourage the use of a competing processor 

provider. 

Background to the case  

In 2004, the Commission launched an investigation into Intel, a US company, and by decision of May 

2009, fined Intel for having abused its dominant position on the market for x86 computer processing units 

(“CPUs”). The Commission found that Intel held a dominant position on the market, with a market share of 

70% or more, and that it abused this position by implementing a strategy to foreclose its competition, 

Advanced Micro Devices Inc, (“AMD”), from entering the market. 

The abuse was characterised by granting rebates to four major computer manufacturers on the condition 

that they source all, or most, of their CPUs from Intel. Intel also provided payments to another company to 

sell computers exclusively fitted with its CPUs. The Commission therefore found that this induced loyalty 

to Intel, and thereby significantly reduced the ability of Intel’s competitors to compete on the merits of their 

CPUs. In the view of the Commission, this was harmful to competition – it found that it led to a reduction 

in consumer choice and incentives to innovate.  
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Intel appealed the Commission’s decision, and in June 2014, the General Court dismissed the appeal in 

its entirety. Intel then appealed this to the Court of Justice. An appeal to the Court of Justice may be 

brought, on points of law only, against a judgment of the General Court. 

Discounting law—How low can you go? 

It is uncontroversial to say that a dominant company is not allowed to promote exclusivity under EU law. 

However, the extent to which the dominant company is allowed to offer discounts that might maintain or 

increase high market shares is far more controversial. Here, there is an inherent difficulty in that 

discounting is a laudable aim – but one that may sometimes affect competitors. For example, if the 

market is imperfect and does not lend itself to immediate switching to other companies, i.e. is not perfectly 

“contestable”, a discount designed to “lock up” a share of requirements could impede, or even block, the 

path to market for a smaller competitor. 

At the same time, if the law gets this wrong and blocks discounts that are not, in fact, harmful to a 

competitor, then it succeeds only in increasing price, i.e. harming competition. This would be an example 

of what the late Judge Robert Bork called an “Antitrust Paradox”: in intervening under such 

circumstances, antitrust law would hinder competition rather than advance it. 

The AECT:  A four-letter acronym 

To strike this balance, EU Commission guidance, in line with elements of U.S. antitrust law (see e.g. ZF 

Meritor LLC v. Eaton Corp., 696 F.3d 254, 278 (3d Cir. 2012), seeks to map the efficiency of companies 

involved using an “As Efficient Competitor Test” (“AECT”). The underlying idea is that by mapping 

efficiency in this way, the law would only give relief to situations where there is an efficiency benefit to 

society in intervening. 

The theory is controversial because it contemplates scope for successive monopoly: one could argue, 

using the AECT, that at least where short-term costs are lowest when served by a single provider, 

exclusivity would be permitted.  If it is not “as efficient” to have a competitor, Article 102 TFEU would not 

bite. This contrasts strongly with alternative viewpoints, historically prevalent in the EU, that concentration 

in markets should be avoided for its own sake. It is not entirely clear how the AECT proposes to define 

efficiency—the essence of a market economy being that efficiency is not defined by courts or agencies, 

but by market actors themselves. Nonetheless, the underlying idea that competition law should be 

sensitive to at least the possibility of efficient successive monopoly is sound, and deserves some weight. 

General Court findings (i): On the role of efficiency-based analysis of discounts 

In the above context, the Court’s comments on efficiency will be closely watched because they affect the 

scope for dominant companies to discount. The usual advice here relates to keeping discounts above 

cost, but the status of discounts that do not result in total exclusivity is less clear. There is some recent 

sympathy for “incremental” discounts, i.e. those on new business that might encourage switching. The 

UK’s Competition and Markets Authority, for example, recently took a rare no-action decision in Unilever 

that suggests a contextual approach to incremental discounts, thereby suggesting that strict (“per se”) 

treatment will not follow where new business is involved.2  

                                                      

2  UK Competition and Markets Authority, Investigation relating to supplies of impulse ice cream ‘No grounds for 

action’ decision, 9 August 2017. 

https://assets.publishing.service.gov.uk/media/598c1e29e5274a75134a9920/single-wrapped-impulse-ice-cream-cma-final_decision.pdf
https://assets.publishing.service.gov.uk/media/598c1e29e5274a75134a9920/single-wrapped-impulse-ice-cream-cma-final_decision.pdf
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The Court of Justice’s comments on the AECT will be closely read, especially in the context of developing 

jurisprudence like that in Unilever. Here, there is a contrast between earlier cases, creating a bright line 

around exclusivity, and the Commission’s “Enforcement Priorities” and recent cases: the latter two 

suggest a more context-sensitive treatment that would hesitate to set a bright-line rule as to forbidden 

discounts. Time will tell how the below words from the judgment will be interpreted, but they certainly 

move the needle towards more weight on context, and less on categorization (emphasis added): 

133  In that respect, it must be borne in mind that it is in no way the purpose of Article 102 TFEU 

to prevent an undertaking from acquiring, on its own merits, the dominant position on a market. 

Nor does that provision seek to ensure that competitors less efficient than the undertaking 

with the dominant position should remain on the market (see, inter alia, judgment of 27 

March 2012, Post Danmark, C‑209/10, EU:C:2012:172, paragraph 21 and the case-law cited). 

134  Thus, not every exclusionary effect is necessarily detrimental to competition. Competition 

on the merits may, by definition, lead to the departure from the market or the 

marginalisation of competitors that are less efficient and so less attractive to consumers 

from the point of view of, among other things, price, choice, quality or innovation (see, 

inter alia, judgment of 27 March 2012, Post Danmark, C‑209/10, EU:C:2012:172, paragraph 22 

and the case-law cited). 

However, this language should be read in the context of a very clear affirmation of the responsibility of 

dominant companies not to distort competition subject to that efficiency rider: 

135  However, a dominant undertaking has a special responsibility not to allow its behaviour to 

impair genuine, undistorted competition on the internal market  

On the basis that the Commission had used the AECT, albeit not relied on it, the Court of Justice then 

remitted the case back to the General Court for further consideration with Intel having raised the points 

from the Commission decision, the General Court should have considered the arguments—even if it did 

not think them operative. 

Thus, today’s precedent may do little more than confirm good administrative procedure, and the detailed 

arguments on the substance of the case will wait for the General Court’s further consideration. That said, 

the remission decision will also be open to review—so the scope for the General Court to ignore the 

implications of the Court of Justice decision is at least somewhat constrained. 

General Court findings (ii): On administrative procedure 

The comments on efficiency, although short, lie at the heart of today’s case. Less noted are comments on 

administrative procedure. In short, Intel alleged that the administrative procedure faced serious 

shortcomings. As in any long investigation, there were questions over the quality of information gathered 

and how well it had been recorded. Intel alleged that interviews were not properly recorded, raising a 

good administration argument chiming with the thought that even if a specialist regulator enjoys 

considerable discretion, it should be meticulous in its administrative process, however broad that 

discretion might be. 

Here, the argument received more credit than might be expected: the Commission had indeed erred in 

not properly documenting a meeting, albeit this was ultimately immaterial to its case (emphasis added): 
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91  It follows that the Commission is required to record, in a form of its choosing, any 

interview which it conducts, under Article 19 of Regulation No 1/2003, for the purpose of 

collecting information relating to the subject matter of an investigation. 

92  As to whether the General Court was entitled to hold, in paragraph 622 of the judgment under 

appeal, that by making available to Intel, during the administrative procedure, the non-confidential 

version of an internal note drawn up by the Commission concerning its meeting with Mr D 1, the 

Commission had remedied the omission resulting from the lack of a record of the interview 

conducted during that meeting, it must be pointed out that, although, as the General Court noted 

in paragraphs 635 and 636 of the judgment under appeal, that internal note contains a brief 

summary of the subjects addressed during the interview in question, it does not, however, contain 

any indication of the content of the discussions that took place during that interview, in particular 

as regards the nature of the information that Mr D 1 provided during that interview on the subjects 

raised. In those circumstances, the General Court erred in concluding that the disclosure of that 

internal note to Intel during the administrative procedure had remedied the initial omission in that 

procedure resulting from the lack of a record of the interview in question. 

93  It follows from the foregoing considerations that the General Court erred in law, first, by 

making a distinction, among interviews relating to the subject matter of a Commission 

investigation, between formal interviews, subject to Article 19(1) of Regulation No 1/2003 

in conjunction with Article 3 of Regulation No 773/2004, and informal interviews, falling 

outside the scope of those provisions, secondly, by considering that the meeting between 

the Commission’s services and Mr D 1, concerning a Commission investigation, did not 

fall within the scope of those provisions, on the ground that it did not constitute a formal 

interview and, thirdly, by considering, in the alternative, that the disclosure, during the 

administrative procedure, of a non-confidential version of the internal note drawn up by the 

Commission in relation to that meeting had remedied the lack of a record of that meeting. 

The court appears to strike a balance between promoting good administration and offering a degree of 

latitude to human error by distinguishing material and non-material fault. Nonetheless, the emphasis on 

following the relevant legislative framework is clear: there is serious risk in departure from the due 

process requirements of the antitrust legislation. It remains to be seen how the same argument would run 

in a case where such a failing is seen to be material. 

Court of Justice – on jurisdiction 

As a final point, it is worth noting that Court of Justice confirmed the Commission’s jurisdiction to conduct 

investigations over international practices. This can be on the “qualified effects” test, which confers 

jurisdiction based on the qualified effects of those practices in the EEA, as well as the “implementation” 

test, which confers the Commission jurisdiction based on the place where the anti-competitive practices 

are implemented.  

Intel had argued that the General Court was incorrect to find that the Commission had jurisdiction over its 

agreement with Lenovo, a Chinese computer manufacturer. Intel is a U.S. company, and therefore the 

conduct at issue was neither implemented in the EEA, nor did Intel supply Lenovo with its products in the 

EEA.  

The Court of Justice upheld the General Court’s finding that the qualified effects test would apply in these 

circumstances. Even if an undertaking adopts a practice in a third country, it may still have anti-
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competitive effects liable to have an impact in the EEA.  The effect of finding that the Commission had no 

jurisdiction in these cases would: 

44  …obviously be to give undertakings an easy means of evading those prohibitions.  

As to Intel’s argument that it was not foreseeable that its agreement with the Chinese company Lenovo 

for supply of CPUs in China would have an immediate effect in the EEA, the Court of Justice agreed with 

the General Court that Intel’s agreement with Lenovo formed part of “an overall strategy” to ensure that 

no Lenovo computer would have an AMD chip, including in the EEA. This “overall strategy” approach is 

very broad, but chimes with other areas of EU law which seek to infer larger-scale infringements (“single 

continuous infringements”). 

Comment 

The Court of Justice judgment will be watched closely by all those affected by dominance duties relating 

to pricing. By following the Advocate General’s approach and its sympathy for an efficiency-inspired 

approach, the court may have moved the needle towards a more effects-based approach. However, it 

must be emphasised that it has only opened the door, and that the General Court could yet arrive at a 

number of different positions in its assessment of the remitted case. 

The lesser noted point that the court may have set a significant precedent relating to documentation may 

yet assume significant prominence, should any pending case face similar issues in which such 

considerations might be considered material. 

The decision should be looked on favourably by companies seeking reassurance regarding the 

robustness of the judicial review process before the European Courts; and as a continued reminder to 

companies acting outside of the EU to be vigilant, for what may appear to be “international” conduct may 

have expensive repercussions in Europe. 

* * * 
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