
Summer 2018Supreme Court Clarifies State Court 
Jurisdiction for Securities Claims and 
Opens Door to Plaintiff Forum Shopping
On March 20, 2018, the Supreme Court resolved a split between state and federal courts regarding 
plaintiffs‘ ability to bring class actions in state court arising under federal securities laws. In Cyan, 
Inc. et al. v. Beaver County Employees Retirement Fund, 138 S. Ct 1061 (2018) the Court held 
that the Securities Litigation Uniform Standards Act of 1998 (“SLUSA”) did not strip state courts of 
jurisdiction over class actions alleging violations of the Securities Act of 1933 (“1933 Act”) where 
such lawsuits assert claims only under the 1933 Act. The Court also held that defendants could not 
remove such cases from state courts to federal courts.  
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By way of background, from the time of enactment of 
the 1933 Act until enactment of SLUSA in 1998, there 
was no question that the 1933 Act had authorized 
concurrent state and federal court jurisdiction for lawsuits 
brought exclusively under the 1933 Act, and that the 
1933 Act prohibited the removal of such actions from 
state to federal court. See generally 1933 Act  
§ 22(a), 15 U.S.C. § 77v(a). This was called into question 
when, as part of SLUSA, the 1933 Act’s jurisdictional 
provision was modified, as discussed below.  

SLUSA was enacted in response to an increased 
number of class actions based on violations of state 
securities laws, which the class plaintiffs’ bar began 
to bring in increasing numbers after the passage of 
the Private Securities Litigation Reform Act of 1995 
(“PSLRA”). To combat the prevalence of perceived 
end runs around the federal securities laws, SLUSA 
prohibited the filing of certain securities class actions 
based on state law. 

Left uncertain after the passage of SLUSA, however, 
was the question of whether—in light of SLUSA—
plaintiffs are still permitted to bring securities lawsuits 
in state court under the 1933 Act, and the related 
question of whether defendants are permitted to 
remove any such lawsuits to federal court. Various 
federal courts had ruled that plaintiffs were not 
permitted to bring such suits in state court, while a 
number of state courts took the opposite position. 

In Cyan, the Court resolved this uncertainty and ruled 
that SLUSA has not changed the law: plaintiffs are still 
permitted to bring securities lawsuits in state court under 
the 1933 Act, and defendants may not remove such 
lawsuits to federal court. The Court rejected the argument 
that SLUSA eliminated or modified the power of state 
courts to adjudicate federal securities laws claims under the 
1933 Act, and held that SLUSA “does nothing to deprive 
state courts of their jurisdiction to decide class actions 
brought under the 1933 Act.” ▶ 

A ROUNDUP OF KEY SECURITIES LITIGATION DEVELOPMENTS
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The Court’s analysis primarily focused on two 
conforming amendments that SLUSA made to 
the 1933 Act’s jurisdictional provision. The first 
amendment provided for removal of cases involving 
claims brought under state law. The second 
conforming amendment introduced an important 
caveat to the general rule that state and federal 
courts have concurrent jurisdiction over all claims to 
enforce the 1933 Act—namely, after SLUSA, the 
1933 Act’s jurisdictional provision reads, in relevant 
part: “The district courts of the United States . . . 
shall have jurisdiction . . . concurrent with State and 
Territorial courts, except as provided in section 77p 
of this title with respect to covered class actions” of 
cases brought pursuant to the 1933 Act. Section 
22(a), 15 U.S.C. § 77v(a) (emphasis added).

The Court held that this statutory language 
clearly resolved the issue: “The statute says 
what it says—or perhaps better put here, does 
not say what it does not say.” Section 22(a)  
(§ 77v(a)) has always provided state and 
federal courts with concurrent jurisdiction to 
adjudicate securities claims arising under the 
1933 Act, and SLUSA (codified into § 16  
(§ 77p)) was enacted to limit plaintiffs’ ability 
to bring state law securities claims. The Court 
addressed whether SLUSA also limited state 
courts’ ability to adjudicate class actions brought 
under the 1933 Act. The Court concluded that 
it did not, and that nothing in § 16 (§ 77p) 
deprived state courts of jurisdiction over class 
actions based on federal law, which, the Court 
held, “means the background rule of §77v(a)—

under which a state court may hear the 
[plaintiffs’] 1933 Act suit—continues to govern.”

The result potentially could have unintended 
consequences. As matters now stand, class 
actions under the Securities Exchange Act of 
1934 (“1934 Act”)—such as traditional 10b-5 
claims—must be brought in federal court, as 
must class actions asserting claims under both 
the 1933 and 1934 Acts. Class actions asserting 
securities claims solely under state law are 
similarly bound for federal court where they 
would likely be dismissed under SLUSA. But 
under Cyan, class actions brought solely under 
the 1933 Act can stay in state court and cannot 
be removed—meaning the federal courts have 
exclusive jurisdiction over only one of the two 
major federal securities statutes, while state 
courts can adjudicate federal securities law class 
actions but not class actions under their own 
states‘ securities laws. 

   

“The statute says what it says—or perhaps better put here, 
does not say what it does not say.” 

Under Cyan, class actions brought solely under the 1933 Act 
can stay in state court and cannot be removed—meaning 
the federal courts have exclusive jurisdiction over only one of 
the two major federal securities statutes, while state courts 
can adjudicate federal securities law class actions but not 
class actions under their own states’ securities laws. 

▶ 

That may be the statutory mandate, but it  
is an invitation for plaintiffs’ lawyers to look to 
squeeze claims under the 1933 Act—typically 
by alleging a misstatement in a prospectus—if 
they think their claims will find a more 
favorable audience in state court. Indeed, it was 
to combat a barrage of state court securities 
class actions that SLUSA was enacted in the 
first place, seeking to impose greater discipline 
and uniformity in case law that Congress 
thought would result from requiring those 
actions to be adjudicated solely in federal 
court. But because the Court in Cyan found no 
statutory language that clearly divested state 
courts of jurisdiction to adjudicate 1933 Act 
cases in the way the statute plainly barred 
1934 Act state class actions, the Court was 
compelled to rule that state courts’ historical 
co-extensive jurisdiction over 1933 Act claims 
remains intact.
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In the wake of the Cyan decision, we expect that most securities cases invoking federal law will likely continue to be brought in federal court, 
due to federal courts having exclusive jurisdiction over all cases asserting any 1934 Act claims. Cyan nonetheless could have several implications 
for companies facing class action suits.

•  Cyan did not change the status quo in 
California, which has been a frequent 
destination for plaintiffs bringing 1933 Act 
claims in state court. With the Supreme 
Court having blessed that approach and 
made clear that removal to federal court is 
impermissible, we can expect this trend to 
continue and perhaps accelerate, with the 
approach expanding to other jurisdictions 
as well. This includes New York, where  
Cyan overturns an earlier Southern District 
of New York decision that limited such 
actions to federal courts.

•  Because the 1933 Act does not permit 
removal to federal court of cases filed in 
state court, defendants may be required 
to simultaneously fight securities lawsuits 
asserting 1933 Act claims involving the 
same general allegations in both state and 
federal courts. Centralizing or consolidating 
these cases might be more difficult than 
centralizing or consolidating cases brought 
in multiple federal courts. Coordination of 
discovery may also be difficult to achieve.

•  Plaintiffs increasingly may elect to bring 
1933 Act claims in state court in the hope 
that certain state courts might be less likely 
to dismiss insufficiently-pled complaints. 
Moreover, it may prove difficult to obtain 
federal review of flawed state court rulings 
on these types of issues, as the only clear 
path for review would be through the 
state court appellate system culminating 
in discretionary review by the Supreme 
Court. This adds to the risk of divergent 
and inconsistent interpretation of federal 
securities law.  ■

For more in-depth analysis of the Cyan decision and its potential implications, 
click here to view our separate Client Memo and see the next article, which  
discusses which provisions of the PSLRA should be applicable in state court 
actions asserting 1933 Act claims.

http://www.friedfrank.com/siteFiles/Publications/FINAL%20-%203-23-18%20-%20TOC%20Memo%20-%20Supreme%20Court%20Clarifies%20State%20Court%20Jurisdiction%20For%20Securities%20Claims%201.pdf
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In Cyan, the Supreme Court recognized that some 
of the PSLRA’s provisions are applicable even 
when a 1933 Act suit is brought in state court. 
As an example, the Court cited the PSLRA’s “safe 
harbor” from liability for certain forward-looking 
statements made by company officials, which the 
Court explained was a “substantive change” to 
the 1933 Act and was applicable no matter the 
forum in which a 1933 Act claim is brought.  
Cyan, 138 S. Ct. at 1066.

In contrast, the Court pointed to the requirement 
that a lead plaintiff in any class action brought under 
the Federal Rules of Civil Procedure file a sworn 
certification stating, among other things, that he 
or she had not purchased the relevant security at 
the direction of plaintiff’s counsel as an example 
of a PSLRA provision that merely “modified the 
procedures used in litigating securities actions,” and 
thus “applied only when such a suit was brought in 
federal court.” Id. at 1066-67. Beyond those two 
examples, however, the Court did not expressly 
consider whether other PSLRA provisions apply in 
state court actions. As described below, a close 
analysis of the PSLRA demonstrates which of its 
other provisions, consistent with the Court’s analysis, 
may be applicable in state court actions, and which 

provisions arguably modify the procedures for federal 
actions brought pursuant to the Federal Rules.

The PSLRA’s amendments to the 1933 Act are 
primarily codified in § 27 of the 1933 Act, 15 
U.S.C. § 77z-1, and § 27A of the 1933 Act, 
15 U.S.C. § 77z-2. Section 77z-2 details the 
parameters and requirements for the statutory 
safe harbor for forward-looking statements, 
while Section 77z-1 sets forth the PSLRA’s other 
modifications to the 1933 Act. Section 77z-1 has 
four subsections, as described below.

The first subsection of § 77z-1 (§ 77z-1(a)) 
contains an introductory clause stating that  
“[t]he provisions of this subsection shall apply to 
each private action arising under this subchapter 
[namely, the 1933 Act, 15 U.S.C. §§ 77a et seq.] 
that is brought as a plaintiff class action pursuant 

to the Federal Rules of Civil Procedure.” When 
the Cyan Court stated that the PSLRA modified 
the procedure for class actions “brought under the 
Federal Rules of Civil Procedure,” this appears to 
be the provision to which the Court was referring. 
Section 77z-1(a) then goes on to list a series of 
statutory requirements (§§ 77z-1(a)(2)-(8)) for 
class actions brought pursuant to the Federal 
Rules, the first of which is the sworn certification 
requirement that the Court gave as an example 
of a procedural requirement. In addition to the 
sworn certification requirement, §§ 77z-1(a)(2)-(8) 
cover the procedures for the appointment of a lead 
plaintiff, the share of recovery to be awarded to 
the representative party serving on behalf of the 
class in the event of a judgment or settlement, 
restrictions on settlements under seal, restrictions 
on payment of attorney fees and expenses, 

State Court Securities Lawsuits  
and the PSLRA in a Post-Cyan Era
In light of the Supreme Court’s decision in Cyan, Inc. et al. v. Beaver County Employees Retirement Fund, 138 S. Ct. 1061 (2018) (discussed 
above), the question of precisely which provisions and elements of the Private Securities Litigation Reform Act of 1995 (“PSLRA”) apply to state 
court class action lawsuits asserting claims under the Securities Act of 1933 (“1933 Act”) is likely to become an increasingly litigated issue. 
Most immediately, state courts will be faced with the question of whether the PSLRA’s automatic stay of discovery during the pendency 
of a motion to dismiss applies even in cases brought outside of federal court. Over time, state courts will have occasion to assess the 
applicability of several other key PSLRA provisions as well. Below is a framework for how courts may conduct that analysis.

Most immediately, state courts will be faced with the 
question of whether the PSLRA’s automatic stay of  
discovery during the pendency of a motion to dismiss 
applies even in cases brought outside of federal court. 

▶ 
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disclosure of settlement terms to class members, 
and procedures for a court to use to determine 
if there are certain attorney conflicts of interest. 
Because each of these provisions applies only in 
actions brought pursuant to the Federal Rules, 
plaintiffs may argue that these provisions would 
not apply in state court actions.

In contrast, the other three subsections of  
§ 77z-1 (§§ 77z-1(b)-(d)) do not contain 
language limiting their application to actions 
brought pursuant to the Federal Rules. Rather, by 
their plain language, each of those subsections 
applies “[i]n any private action arising under this 
subchapter,” i.e., the 1933 Act. Those subsections 
govern the PSLRA’s stay of discovery during the 
pendency of any motion to dismiss (and the 
concomitant requirement that defendants preserve 
documents during the pendency of the discovery 
stay), sanctions for abusive litigation, and the 
defendant’s right to written interrogatories to 
the jury in specified circumstances concerning 
each defendant’s state of mind at the time of 
the alleged violation. These provisions, like 
the statutory safe harbor discussed in the Cyan 
decision, should apply no matter the forum in 
which a 1933 Act claim is brought.

The foregoing analytical framework telegraphed 
(but not explicated) by the Cyan Court should put 
to rest prior commentary questioning which parts 
of the PSLRA are applicable in 1933 Act actions 
brought in state court. Indeed, even before Cyan 
was decided, several California state courts had 
zeroed in on this distinction between  

§ 77z-1(a) and § 77z-1(b) and held that, although 
§ 77z-1(a)’s provisions do not apply in state 
court, the discovery stay set forth in § 77z-1(b) is 
applicable no matter the forum in which a 1933 
Act claim is brought. See Milano v. Auhll, 1996 WL 
33398997, at *2 (Cal. Super. Ct., Oct. 2, 1996); 
Shores v. Cinergi Pictures Entm’t, No. BC149861 
(Cal. Super. Ct., Sept. 11, 1996).

In the wake of Cyan, some commentators have 
predicted that plaintiffs will be incentivized to 
bring class action claims pursuant to the 1933 
Act in state court as a means to avoid the 
PSLRA’s discovery stay. As discussed above, a 
close reading of the PSLRA and the Cyan decision 
demonstrates that such claims would be subject 
to the PSLRA’s discovery stay—as well as its 
safe harbor for forward-looking statements and 
its provisions concerning sanctions for abusive 
litigation and the defendant’s right to written 
interrogatories to the jury—regardless of the 
forum in which they are brought. ■

The foregoing analytical 
framework telegraphed 
(but not explicated) by  
the Cyan Court should put 
to rest prior commentary 
questioning which parts of 
the PSLRA are applicable  
in 1933 Act actions  
brought in state court. 

For more in-depth analysis, click here 
to view an article by two Fried Frank 
partners in the New York Law Journal 
concerning this issue.

http://www.friedfrank.com/siteFiles/Publications/NYLJ_Post-Cyan_David_Groner.pdf
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Supreme Court Clarifies That American Pipe 
Tolling Doctrine Does Not Permit Limitless, 
Successive Class Action Suits
On June 11, 2018, the Supreme Court resolved a circuit split regarding whether the filing of a 
class action lawsuit tolls the statute of limitations for putative class members to file their own class 
actions. In China Agritech, Inc. v. Resh, 2018 WL 2767565 (June 11, 2018), the Court held that 
so-called American Pipe tolling—which allows a putative class member to file an individual claim 
upon denial of class certification, even if the statute of limitations otherwise would have run—
does not permit filing a follow-on class action after the expiration of the statute of limitations.

American Pipe tolling was first recognized by the 
Court over forty years ago in American Pipe & 
Construction Co. v. Utah, 414 U.S. 538 (1974), 
where the Court held that the timely filing of 
a class action tolls the applicable statute of 
limitations for all persons encompassed by the class 
complaint. In American Pipe, the Court further ruled 
that, where class action status has been denied, 
members of the failed class could timely intervene 
as individual plaintiffs in the still-pending action, 
shorn of its class character. 

In 1983, the Court clarified in Crown, Cork & Seal 
Co. Inc. v. Parker, 462 U.S. 345 (1983), that  
American Pipe’s tolling rule is not dependent on 
intervening in or joining an existing suit; it applies 
as well to absent class members who, after denial 
of class certification, prefer to bring an individual 
suit once the economies of a class action are no 
longer available. 

Writing for the Court, Justice Ginsburg explained 
that the Court’s American Pipe and Crown, Cork 
& Seal decisions were rooted in concerns about 
“efficiency and economy of litigation,” which 
generally supported tolling individual actions. 
In other words, absent American Pipe’s tolling 
rule, potential class members would be forced to 
file their own actions at the outset of litigation 
or risk losing any chance of recovery if class 
certification failed following expiration of the 
statute of limitations. The Court explained that 

those considerations pointed in the opposite 
direction in connection with potential additional 
class claims. With regard to additional class claims, 
“efficiency favors early assertion of competing class 
representative claims” because early resolution 
would encourage potential class members to 
come forward as potential lead plaintiffs, allowing 
the district court to select the most appropriate 
lead plaintiff and class counsel. And if the class 
mechanism is not a viable option for the claims, the 
decision denying certification will be made at the 
outset of the case, litigated only once for all would-
be representatives. 

The Court explained that allowing tolling for 
successive class actions “would allow the 
statute of limitations to be extended time and 
again; as each class is denied certification, a 
new named plaintiff could file a class complaint 
that resuscitates the litigation.” Nothing in the 
rationale underlying American Pipe or Crown, Cork 
& Seal supported such limitless opportunities for 
successive class actions. For these reasons, the 
Court held that, upon denial of class certification, 
putative class members may promptly join an 
existing suit or promptly file an individual action, 
but they may not commence a new class action 
beyond the time allowed by the applicable statute 
of limitation. The Court also made clear that its 
decision applies regardless of the reason for the 
denial of class certification. 

The Court’s decision in China Agritech should 
have relatively limited practical implications in 
the realm of securities litigation as compared  
to other areas: 
• The Supreme Court made clear last term in 

California Public Employees’ Retirement System 
v. ANZ Securities, Inc., --- U.S. ---, 137 S. Ct. 
2042 (2017) that American Pipe’s tolling rule 
does not toll statutes of repose. The statute 
of repose under the Securities Act of 1933 
provides that claims may not be brought more 
than three years after the security at issue 
was offered to the public, and the statute of 
repose under the Securities Exchange Act of 
1934 provides that claims may not be brought 
more than five years after the occurrence of 
the alleged violation at issue. Accordingly, the 
China Agritech decision likely will have fewer 
practical implications in the realm of securities 
litigation than in other areas because, even 
before the Court decided China Agritech, there 
was no possibility of “limitless” securities 
class actions in light of the statutes of repose.

•  The Court rejected the argument that its decision 
would lead to “‘needless multiplicity’ of protective 
class-action filings” at the outset of a case, 
explaining that several Courts of Appeals—
including the Second and Fifth Circuits—declined 
thirty years ago “to read American Pipe to permit 
a successive class action filed outside the limitation 
period” and no data suggested that those 
circuits experienced a disproportionate number 
of duplicative, protective class action filings after 
other circuits disagreed with that conclusion.

•  Justice Sotomayor, in her concurrence, urged 
district court judges to “help mitigate the potential 
unfairness of denying American Pipe tolling to 
class claims not subject to the [Private Securities 
Litigation Reform Act of 1995]” by “[w]here 
appropriate,…liberally permit[ting] amendment 
of the pleadings or intervention of new plaintiffs 
and counsel.” It will be worth monitoring whether 
district court judges in cases not covered by the 
PSLRA’s provisions concerning notice to potential 
class members (and where absent class members 
thus might not know of the pending class action) 
follow Justice Sotomayor’s suggestion.  ■
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Supreme Court Holds Individual Final Decisions  
in Actions That Are Part of a Consolidated Case 
Are Immediately Appealable
A recent Supreme Court decision in a non-securities context may have significant implications for complex securities litigations  
in which an anchor securities class action lawsuit is consolidated with other related lawsuits such as so-called opt-out lawsuits. 
In particular, on March 27, 2018, the Supreme Court held in Hall v. Hall, 138 S. Ct. 1118 (2018), that a final decision in one of 
multiple cases that have been consolidated can be appealed immediately, notwithstanding that the other cases remain pending.

The issue came before the Court following a decision 
by the Third Circuit to reject the appeal of a trustee, 
whose claims against her brother had been dismissed 
following a trial. The district court had consolidated 
the trustee’s case pursuant to Rule 42(a) of the 
Federal Rules of Civil Procedure with a related 
action that her brother had brought against her in 
her individual capacity. The Third Circuit determined 
that because the cases had been consolidated, and 
because the individual action remained pending, 
a final decision on the trust action could not be 
appealed until all actions were resolved.

The Supreme Court reversed, holding that the 
trustee’s claims were immediately appealable 
and that the consolidation of the cases did not 
strip them of their separate identities. Chief 
Justice Roberts, writing for a unanimous Court, 
reviewed the Court’s precedent and concluded 
that “[o]ver 125 years, this Court, along with 
the courts of appeals and leading treatises, 
interpreted [consolidate] to mean the joining 
together—but not the complete merger—of 
constituent cases.” The law instead recognized 
that “each constituent case must be analyzed 
individually” and that “the parties to one case 
did not become parties to the other by virtue of 
consolidation.” Consolidation was “purely a rule 
of convenience” for the courts, and did not strip 
the parties of their rights nor amplify them.

The Court rejected the Respondent’s argument that 
the plain language of Rule 42(a) was intended to 
alter the meaning of the phrase “consolidation.” 

The Chief Justice also observed that if Rule 42(a) 
was meant to alter the meaning of the phrase, 
that directive would have been more explicit, 
noting that the Federal Rules Advisory Committee, 
in drafting Rule 42(a), would not have “take[n] 
a term that had meant, for more than a century, 
that separate actions do not merge into one, and 
silently and abruptly reimagine[d] the same term 
to mean that they do.”

While the dispute in Hall concerned the 
management of a trust and personal finances, it 
might have significant implications for complex 
securities lawsuits, among other areas. For 
example, a trial court could decide to consolidate 

the complaints of class members who have opted 
out of a class action, see In re Corrugated Container 
Antitrust Litigation, 659 F.2d 1341, 1349 (5th Cir. 
1981), or could consolidate the opt out complaints 
with the class. See Lailhengue v. Mobil Oil Corp., 
775 F. Supp. 908, 914 n.8 (E.D. La. 1991). In such 
cases, a final decision by the district court in regard 
to one of the opt out lawsuits would potentially 
be immediately appealable, even if the remaining 
parties’ cases are still pending. This could create 
conditions where a company is forced to argue an 
appeal while simultaneously engaging in trial or 
pre-trial litigation. It remains to be seen whether 
the Hall decision will in practice play a role in 
complex consolidated securities cases. ■

While the dispute in Hall concerned the management 
of a trust and personal finances, it might have  
significant implications for complex securities lawsuits, 
among other areas.
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In 1968, Congress adopted the Williams Act to 
augment regulation of tender offers. One part 
of the Williams Act added § 14(e), codified 
as 15 U.S.C. § 78n(e), to the Exchange Act. 
Section 14(e) prohibits untrue statements of 
material facts, omissions of material facts,  
or fraudulent or deceptive acts or practices 
with respect to tender offers. Because  
§ 14(e) applies only to tender offers, it is not 
as frequently invoked in securities class action 
cases as the more commonly used Exchange 
Act § 10(b) or SEC Rule 10b-5. However, 
Section 14(e) claims do arise more frequently  
in contested takeover litigation, when a  
bidder launches an unfriendly tender offer  
and litigation ensues challenging the offer  
or the target’s response thereto.  

The Ninth Circuit panel examined the plain 
language of § 14(e) that prohibits any person 
from, in connection with a tender offer,  
(i) making an untrue statement or omission; 
or (ii) engaging in fraudulent or manipulative 
acts or practices. The decision focused on the 
disjunctive “or” as grounds for permitting 
liability under § 14(e) without a finding of 
scienter because only the second part of  
§ 14(e) refers to “fraudulent” practices. 

According to the panel, this indicated that 
the first portion of § 14(e)—untrue material 
statements or omissions—authorized liability 
without proof of scienter (intentional fraud or 
severe recklessness). 

The Ninth Circuit's decision departed from the 
prior conclusion that five other Circuits had 
reached. The Second, Third, Fifth, Sixth, and 
Eleventh Circuits all hold that § 14(e) requires 
a showing of scienter because of the similarities 
between the language in § 14(e) and the text 
of SEC Rule 10b-5, which the Supreme Court 
has held requires proof of scienter. See Ernst & 

Ernst v. Hochfelder, 425 U.S. 185, 193 (1976) 
(standard for liability under Exchange Act  
§ 10(b) and SEC Rule 10b-5). The Ninth Circuit 
rejected the reasoning of the other Circuits 
and held that this analogy to Rule 10b-5 is 
misplaced. The panel concluded that the Ernst 
Court did not base its decision on the plain 
language of Rule 10b-5; to the contrary, the 
Supreme Court held that the plain language 
“could be read as proscribing . . . any type of 
material misstatement or omission . . . whether 
the wrongdoing was intentional or not.” Ernst, 
425 U.S. at 212 (emphasis added). According 
to the panel, the Supreme Court’s 

Ninth Circuit Creates Circuit Split By Holding That Section  
14(e) Claims (Arising in Tender Offer Situations) 
Do Not Require Allegations of Scienter
The Ninth Circuit recently deviated from the holdings of five other Circuit courts and held that claims brought under § 14(e) of 
the Securities Exchange Act of 1934 (the “Exchange Act”) do not require proof of scienter, and instead require only a showing of 
negligence. See Varjabedian v. Emulex Corp., 888 F.3d 399 (9th Cir. 2018). The panel decision found that the earlier rulings by 
the other five Circuits were flawed interpretations of the plain language of § 14(e) and that Supreme Court precedent addressing 
other federal securities provisions supports the conclusion that negligence is the standard for § 14(e) liability. Emulex has filed a 
petition for rehearing and suggestion for rehearing en banc, and the Ninth Circuit has directed the plaintiffs to respond.

The panel decision found that the earlier rulings by  
the other five Circuits were flawed interpretations of the 
plain language of § 14(e) and that Supreme Court  
precedent addressing other federal securities provisions 
supports the conclusion that negligence is the standard  
for § 14(e) liability.

▶ 
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holding in Ernst that scienter was required 
was instead based on the text of Securities 
Exchange Act § 10(b), which does not allow 
the SEC to enact rules that would regulate 
negligent conduct. For the Ninth Circuit, any 
similarities between the language of § 14(e) 
and Rule 10b-5 are immaterial and do not 
support the conclusion that § 14(e) requires 
a showing of scienter. Moreover, the panel 
concluded that the language of Exchange Act  
§ 10(b) was significantly different from the 
text of § 14(e).  

The Ninth Circuit then determined that a more 
recent Supreme Court decision, Aaron v. SEC,  
446 U.S. 680 (1980), which held that 
Securities Act § 17(a)(2) did not require a 
showing of scienter, was the better interpretive 
analogue for Exchange Act § 14(e). Emulex, 
888 F.3d at 406-07 (discussing Aaron, 446 
U.S. at 696-97). The Ninth Circuit concluded 
that Exchange Act § 14(e) and the relevant 
provision of Securities Act § 17(a)(2) “contain 

nearly identical wording,” leading to the 
conclusion that Exchange Act § 14(e) should 
also be interpreted to require only negligence 
instead of scienter. Emulex, 888 F.3d at 406. 

In the near term, the Emulex decision likely will 
make district courts in the Ninth Circuit more 
attractive for class plaintiffs who can assert  
§ 14(e) claims arising from tender offers. The 
Emulex ruling arguably softened the blow by 
recognizing that the standard for negligence 
in securities cases is more demanding than in 
ordinary tort cases. Nonetheless, because the 
Emulex negligence standard for § 14(e) claims 
will make it easier for securities plaintiffs to 
survive motions to dismiss, it is doubtful that 
the Emulex proviso about the heightened 
negligence standard will prove to be an 
effective limitation on securities plaintiffs’ 
claims. If the Ninth Circuit refuses to re-examine 
en banc the § 14(e) scienter versus negligence 
issue, the split in the Circuits may lead the 
Supreme Court to examine the issue. ■ 

In the near term, the Emulex 
decision likely will make  
district courts in the Ninth 
Circuit more attractive for 
class plaintiffs who can assert 
§ 14(e) claims arising from 
tender offers.
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Securities Litigation Premised on Alleged  
Underlying Anti-Competitive Conduct
It has become commonplace for a company’s disclosure of the existence of regulatory, state, criminal, and/or other investigations 
into allegedly anti-competitive conduct to trigger the filing of class action securities litigation against the company. The resulting 
securities cases typically are premised on the theory that the company failed to disclose, in alleged violation of the securities laws, 
that it was engaged in the supposed underlying anti-competitive conduct. These cases typically are filed not long after a company's 
initial disclosure of the investigation or investigations, despite the lack of any finding, determination, or admission that the company 
actually engaged in any such anti-competitive conduct. See, e.g., In re Mylan NV Sec. Litig., 2018 WL 1595985, at *2 (S.D.N.Y. Mar. 
28, 2018) (granting in part motion to dismiss antitrust allegations, and noting that although the complaint cited “a number of DOJ, 
congressional, and state investigations into potential anticompetitive conduct by pharmaceutical companies, including Mylan, in the 
generic drug market,” Mylan “never has been [] found liable for the misconduct alleged by Plaintiffs”). 

In a number of recent decisions, district courts 
have held that courts must apply the heightened 
pleading standard imposed by the Private Securities 
Litigation Reform Act of 1995 (“PSLRA”)—which 
requires that fraud be pled with particularity—not 
only to the allegations that the securities laws have 
been breached, but also to determine whether the 
plaintiff has adequately pled the existence of the 
alleged underlying anti-competitive conduct. As one 
court explained, “where plaintiff’s central allegation 
is that defendants’ statements and omissions 
during the Class Period were misleading because, 
on information and belief, they failed to disclose 
an underlying antitrust conspiracy, plaintiff must 
plead with particularity the facts that establish 
the existence of the antitrust conspiracy.” Hogan 
v. Pilgrim’s Pride Corp., 2018 WL 1316979, at 
*5 (D. Colo. Mar. 14, 2018); see also Gamm v. 
Sanderson Farms, Inc., 2018 WL 1319157, at *3 
(S.D.N.Y. Jan. 19, 2018) (“Where the ‘[p]laintiffs’ 
underlying allegation [in a Rule 10b-5 case is] 
that [a defendant] participated in an antitrust 
conspiracy’ the ‘[p]laintiffs must plead the facts of 
the alleged conspiracy with particularity.’”) (citation 

omitted); In re Tyson Foods, Inc. Sec. Litig., 275 F. 
Supp. 3d 970, 983 (W.D. Ark. 2017) (same). 

For similar reasons, district courts have 
made clear that plaintiffs must do more than 
simply allege the existence of a government 
investigation or other government or private 
action raising mere allegations of anti-competitive 

conduct. See, e.g., Trans. Of Motions Hearing at 
21, 25, Ontario Teachers’ Pension Plan Board. 
v. Teva Pharmaceutical Indus. Ltd., No. 3:17-cv-
00558-SRU (D. Conn. Apr. 3, 2018) (“When you 
allege that somebody else alleged something, 
it’s technically true, but I don’t have the comfort 
of knowing that you’ve undertaken any 

In a number of recent decisions, district courts have held 
that courts must apply the heightened pleading standard 
imposed by the PSLRA—which requires that fraud be pled 
with particularity—not only to the allegations that the 
securities laws have been breached, but also to determine 
whether the plaintiff has adequately pled the existence of 
the alleged underlying anti-competitive conduct.

▶ 
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investigation other than to read that complaint . . . .  
I’m not going to assume [something] as true . . . 
just because somebody else alleged it in their case 
and you alleged that they alleged, [that] doesn’t 
mean I assume it’s true in this case.”); Lipow v. 
Net 1 UEPS Techs., Inc., 131 F. Supp. 3d 144, 
167 (S.D.N.Y. 2015) (“government investigations 
cannot bolster allegations of scienter that do not 
exist, and, as currently pled, the government 
investigations are just that, investigations”).

Moreover, even where the allegations of anti-
competitive conduct might be sufficient to plead 

an antitrust claim, that does not mean that those 
allegations are sufficient to satisfy the PSLRA’s 
heightened pleading standards for securities claims. 
As one district court explained, in dismissing a 
securities fraud complaint premised on supposed 
underlying anti-competitive conduct for failure to 
adequately allege that the company “entered into 
an agreement with its industry competitors to 
suppress the domestic supply of chicken, in order 
to increase prices,” those findings “incorporate 
the PSLRA’s heightened pleading standard for 
falsity, and are not necessarily indicative of how 

[the court] would have decided the case were 
it presented as a regular Sherman Act claim.” 
Tyson Foods, 275 F. Supp. 3d at 996.

A number of securities class action lawsuits are 
currently pending against various pharmaceutical 
companies arising from alleged anti-competitive 
conduct. We expect that there will be additional 
decisions later this year by district courts in New 
York, New Jersey, Pennsylvania, and California 
concerning the defendants’ motions to dismiss 
those cases. We plan to continue monitoring those 
and other cases for further legal developments.  ■

Even where the allegations of anti-competitive conduct 
might be sufficient to plead an antitrust claim, that does 
not mean that those allegations are sufficient to satisfy the 
PSLRA’s heightened pleading standards for securities claims. 
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