
Fall 2019Securities Act Claims in New York State Court: 
Trends and Observations a Year After Cyan
In March 2018, in Cyan, Inc. v. Beaver County Employees Retirement Fund, 138 S. Ct. 1061 
(2018), the Supreme Court held that the Securities Litigation Uniform Standards Act of 1998 
(“SLUSA”) did not strip state courts of concurrent jurisdiction over class actions alleging violations 
of the Securities Act of 1933 (“1933 Act”) where such lawsuits do not also assert claims under 
the Securities Exchange Act of 1934 (over which federal courts have exclusive jurisdiction). In the 
wake of the Cyan decision, the number of 1933 Act claims brought in state court has increased 
dramatically, with the most significant increase occurring in New York. In the first year after the 
Cyan decision, 20 cases pursuing 1933 Act claims were brought in New York state court.
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New York has quickly become one of the most 
active venues for actions of this type. As these 
cases proceed, New York courts have been faced, 
and will continue to be faced, with a number of 
important issues.

To date, New York courts have begun to address 
three issues in particular: (i) whether the 
automatic stay of discovery during the pendency 
of a motion to dismiss, as set forth in the 
Private Securities Litigation Reform Act of 1995 
(“PSLRA”), applies to 1933 Act claims brought 
in state court; (ii) whether a state court 1933 
Act action should be stayed pending resolution 
of a parallel federal action arising from the 
same facts and circumstances; and (iii) whether 
the circumstances underlying a 1933 Act claim 
must be pled with particularity pursuant to 
CPLR 3016(b).

Automatic Stay of Discovery
The issue of whether the PSLRA’s automatic stay 
of discovery applies in New York state court 
has arisen repeatedly, with trial courts reaching 
different conclusions and appellate courts not 
having yet had occasion to weigh in. It was first 
addressed by Justice Saliann Scarpulla in In re 
PPDAI Group, Inc. Securities Litigation and In re 
Dentsply Sirona, Inc. Shareholders Litigation. 
Justice Scarpulla held in both cases that the 
PSLRA’s automatic stay of discovery was not 
applicable in state court. Although the court’s 
analysis of the issue in each case was very brief, 
Justice Scarpulla explained that, in her view, 

application of the stay “would undermine Cyan’s 
holding that ’33 Act cases may be heard in state 
courts.” In re PPDAI Grp., Inc. Sec. Litig., 64 
Misc. 3d 1208(A), at *7 (Sup. Ct. N.Y. Cty. July 
1, 2019); see also In re Dentsply Sirona, Inc. 
Shareholders Litigation, 2019 WL 3526142, at 
*6 (Sup. Ct. N.Y. Cty. Aug. 2, 2019) (similar). 
She also noted that prior to the PPDAI decision 
there did not “appear to be any New York cases 
concerning th[e] issue” and that state courts 
in other states were divided. PPDAI, 64 Misc. 
3d 1208(A), at *7. The PPDAI and Dentsply 
decisions are both currently being appealed.

In contrast, in In re Everquote, Inc. Securities 
Litigation, Justice Andrew Borrok reached the 
opposite conclusion. Justice Borrok explained 
that he “respectfully disagree[d] with [the] 
reasoning and conclusion” set forth in PPDAI 
and Dentsply and that “Cyan only addressed 
the jurisdictional issue as to whether [SLUSA] 
stripped state courts of jurisdiction to adjudicate 
claims brought under the 1933 Act and 
whether removal of such claims is permitted,” 
not whether the PSLRA’s automatic stay of 
discovery applies in state court. In re Everquote, 
Inc. Sec. Litig., 65 Misc. 3d 226, 228 
(Sup. Ct. N.Y. Cty. 2019).

Turning to the statutory language, Justice 
Borrok explained that “[t]he simple, plain, and 
unambiguous language” of the PSLRA “expressly 
provides that discovery is stayed during a pending 
motion to dismiss ‘[i]n any private action arising ▶ 

The issue of whether the PSLRA’s automatic stay 
of discovery applies in New York state court has 
arisen repeatedly, with trial courts reaching different 
conclusions and appellate courts not having yet had 
occasion to weigh in.

under this subchapter’” and that nowhere “does 
the statute indicate that it applies only to actions 
brought in federal court.” Id. at 236. Justice Borrok 
further explained that “[t]he 1933 Act is a federal 
statute,” that “[i]t was Congress that created the 
specific rights covered by the 1933 Act including 
affording concurrent jurisdiction to state courts to 
adjudicate claims brought under the 1933 Act,” 
that Congress “creat[ed] federal rules of decision 
that both state and federal courts are required 
to follow in deciding 1933 Act cases,” and that 
among those rules of decision are the automatic 
stay of discovery. Id. at 239-40.

Finally, Judge Borrok noted that “a divergence 
in the application of the [PSLRA] discovery 
stay in state and federal court would create the 
undesirable (and unsupported by the text of 
the statute or its purpose) and absurd incentive 
for lawsuits brought under the 1933 Act to be 
brought in state court as opposed to federal 
court to avoid the very protection supporting 
the enactment of the [PSLRA] and necessarily 
confounding Congress’ acknowledged intention 
that the lion’s share of securities litigation would 
occur in the federal courts.” Id. at 240.

A motion to stay discovery pursuant to the 
PSLRA’s automatic stay is currently fully briefed 
and awaiting decision in In re GreenSky, Inc. 
Securities Litigation, which is pending before 
Justice Jennifer Schecter. No. 655626/2018 
(Sup. Ct. N.Y. Cty.).

Stay Pending Resolution  
of Federal Action
In a number of recent cases, New York 
courts have stayed a state court 1933 Act 
case in favor of related, earlier-filed federal 
proceedings. For example, in In re Qudian 
Securities Litigation, Justice Peter Sherwood 
stayed further proceedings in that state court 
action, noting that the law firm that had sued 
in state court had done so only after it had 
“lost its bid to be named lead counsel in the 
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consolidated [federal] actions” and that the 
state court action was its attempt at a “second 
bite at the apple.” 2018 WL 6067209, at 
*1-2 (Sup. Ct. N.Y. Cty. Nov. 14, 2018). 
Justice Sherwood further noted that “[o]ther 
than some typos and other minor edits, the 
[state court complaint] is identical to the one 
filed by [the same law firm] in the [federal] 
action it started” and that “[n]o special 
circumstances exist to support departure from 
the usual first-filed rule.” Id. at *1.

Similarly, in Gordon v. Gridsum Holding, Inc., 
Justice Schecter granted the defendants’ motion 
for a stay of the action pending resolution of 
the federal action. Order, No. 653342/2018, 
NYSCEF Doc. No. 46 (Sup. Ct. N.Y. Cty. 
Apr. 10, 2019). Similar to Justice Sherwood’s 
analysis in Qudian, Justice Schecter explained 
that “[t]he federal action was commenced 
first,” “[p]laintiffs’ counsel participated in those 
proceedings and moved to be appointed as lead 
counsel,” and “[o]nly after withdrawing that 
motion in the federal case because its proposed 
plaintiff did ‘not appear to have the largest 
financial interest’ in the case” did the plaintiffs 
“subsequently commence[ ] this action.” Id. 
at 1. Justice Schecter explained that allowing 
the state court case to proceed under those 
circumstances “would be an end-run around the 
federal court lead-counsel adjudication” and held 
that “[g]iven these facts and that the federal 
action may dispose of or limit the issues in this 
case, the duplication of effort, waste of judicial 
resources and possibility of inconsistent rulings 
outweigh any prejudice.” Id. at 1-2.

Likewise, in Mahar v. General Electric Co., Justice 
Borrok stayed that state court action in favor of 
an earlier-filed federal action involving “the same 
subject matter or series of alleged wrongs” and 
“substantially the same parties” and seeking 
“substantially the same relief.” 2019 WL 
5382240, at *6 (Sup. Ct. N.Y. Cty. Oct. 15, 
2019). Justice Borrek held that “the fact that 

this action involves claims under the 1933 Act 
and the Federal Action involves claims under the 
1934 Act is not a reason to deny a stay motion 
[because] it is inconsequential that different 
legal theories or claims are set forth in the two 
actions” insofar as “the hallmark for a stay 
under First Department law is that both actions 
seek to recover for the same alleged harm based 
on the same underlying events.” Id. In those 
circumstances, a stay “would avoid the risk of 
inconsistent rulings, ensure orderly proceedings 
(including coordinated discovery if the cases go 
forward) and preserve judicial resources.” Id.

A motion to stay the state court action in 
light of a related federal action is currently 
fully briefed and awaiting decision by Justice 
Schecter in GreenSky.

Particularity in Pleading
New York courts have also begun to grapple  
with whether CPLR 3016(b), New York’s  
heightened pleading standard for 
misrepresentation and fraud claims, should 
apply to 1933 Act claims. In In re Netshoes 
Securities Litigation, although Justice Borrok 
dismissed the complaint for failure to state a 
claim, he rejected the defendants’ argument 
that CPLR 3016(b) should apply. 64 Misc.  
3d 926, 930-31, 941 (Sup. Ct. N.Y. Cty. 
2019); see also Order at 7-8, 12, Dentsply,  
No. 155393/2018, NYSCEF Doc. No. 180 
(Sup. Ct. N.Y. Cty. Sept. 26, 2019) (same).

CPLR 3016(b) is broader than its federal analogue 
(Rule 9(b) of the Federal Rules of Civil Procedure) 
and states that the “circumstances constituting the 
wrong shall be stated in detail” where “a cause of 

In a number of recent cases, New York courts have stayed 
a state court 1933 Act case in favor of related, earlier-filed 
federal proceedings.

We thank Cornerstone Research for providing  
the data cited in this article.

action or defense is based upon misrepresentation, 
fraud, mistake, willful default, breach of trust or 
undue influence.” Insofar as one of the elements of 
a claim pursuant to Sections 11 and 12(a)(2) of 
the 1933 Act is a material misrepresentation (or, 
alternatively, in certain circumstances, a material 
omission), we expect defendants in actions brought 
in state court raising 1933 Act misrepresentation 
claims to argue that CPLR 3016(b) mandates that 
the underlying circumstances must be stated in detail 
and to cite case law standing for that proposition. 
See David v. Simware Inc., 1997 N.Y. Misc. LEXIS 
201, at *9 (Sup. Ct. N.Y. Cty. Mar. 7, 1997) 
(dismissing Securities Act claim for failure to comply 
with CPLR 3016(b)’s requirements); Regan v. Kidder 
Peabody & Co., 1991 WL 354937, at *6 (Sup. Ct. 
N.Y. Cty. July 3, 1991) (applying CPLR 3016(b)’s 
heightened pleading standard for misrepresentations 
to Securities Act claims even though “a pleading of 
misrepresentation under [15 U.S.C.] §77l of the 
[Securities] Act need not be particularized under the 
Federal Rules of Civil Procedure”).

This issue has been fully briefed and is awaiting 
decision in the WideOpenWest, Loma Negra, 
and Sea Limited cases referenced above.

Conclusion
It will be of particular interest to practitioners 
to see how New York trial and appellate courts 
resolve these issues. Moreover, if some of these 
cases proceed beyond the preliminary stages, 
they will likely raise additional issues about how 
New York courts should interpret provisions of 
the 1933 Act, the PSLRA, and SLUSA. ■
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It has not taken long for these concerns to 
materialize. In a recent decision by the Tenth 
Circuit, Malouf v. SEC, 933 F.3d 1248 (10th Cir. 
2019), the Court—citing Lorenzo—found that 
an individual who was neither the “maker” nor 
the “disseminator” of an allegedly misleading 
statement and accompanying omission could 
nonetheless still be held liable for the challenged 
omission. Such a result was hardly imaginable 
prior to Lorenzo, and even after Lorenzo, it 
represents a surprising expansion of the potential 
reach of misrepresentations and omissions liability 
under Rule 10b-5.

Background 
Following the Supreme Court’s decision in Janus, 
which famously held that only the “maker” 
of a statement can be liable for violations of 
Rule 10b-5(b), the Court granted certiorari in 
Lorenzo v. SEC to decide whether a defendant 
who is not the “maker” of a statement under 
Rule 10b-5(b) could nevertheless be held liable 
under the other subsections of Rule 10b-5, 
namely subsections (a) and (c), when the only 
conduct involved concerns a misstatement or a 
corresponding omission. 

In Lorenzo, the defendant, an investment 
banker at a broker-dealer and investment 
banking firm, sent an email to two potential 
investors concerning one of the firm’s clients. 
The email falsely touted the safety of the 

potential investment and included a statement 
that the subject company had $10 million 
in assets, which the defendant knew to be 
inaccurate. The email was drafted by, and sent 
at the request of, the defendant’s boss. 

The question before the Court was whether 
someone who is not a “maker” of a 
misstatement or corresponding omission under 
Janus can nevertheless be found to have 
violated the scheme liability subsections of Rule 
10b-5 in respect of a misstatement or omission. 

In the majority decision, the Court reasoned that 
the language of subsections (a) and (c) of Rule 
10b-5 (i.e., the scheme liability sections) were 
broad enough to include within their scope the 
dissemination of false or misleading information 
with an intent to defraud. The Court found that, 
by sending emails he knew to contain materially 
false statements, the defendant “employ[ed]” 
a “device,” “scheme,” and “artifice to defraud” 
within the meaning of subsection (a) of the 
Rule, and that through the same conduct, he 
also “engage[ed] in a[n] act, practice, or course 
of business” that “operate[d]…as a fraud or 
deceit” under subsection (c) of the Rule. 

The defendant argued that subsections (a) and (c) 
of Rule 10b-5 involve “scheme liability claims” 
that are only violated when conduct other than 
misstatements or omissions is involved and that, 
where misstatements or omissions are at issue, only 

those who “make” misstatements under subsection 
(b) can violate Rule 10b-5. Therefore, according 
to the defendant, Janus precluded liability under 
Rule10b-5 because he was not the “maker” of the 
misstatement, as he did not personally draft it. 

The Court disagreed, describing Rule 10b-5 as 
“include[ing] both a general proscription against 
fraudulent and deceptive practices and, out of 
an abundance of caution, a specific proscription 
against nondisclosure.” The Court found it 
“difficult to see how [the defendant’s] actions 
could escape the reach of those provisions,” 
given that scienter was undisputed. The Court, 
however, recognized that applying subsections 
(a) and (c) of Rule 10b-5 to the dissemination 
of alleged misstatements “may present difficult 
problems of scope in borderline cases,” such 
as where the individual is only “tangentially 
involved in dissemination.” 

The Tenth Circuit’s Decision in Malouf
After the Lorenzo decision, we and many other 
commentators expressed concern that Lorenzo 
injected uncertainty into the marketplace and 
could be viewed as an invitation to plaintiffs 
to bring broader claims against non-“makers” 
that many previously thought Janus (and Central 
Bank) had closed the door to. 

On August 13, 2019, the Tenth Circuit became 
the first circuit court to apply the Lorenzo 

Tenth Circuit Decision in Malouf v. SEC Broadens Scope of Potential 
Rule 10b-5 Liability for Misleading Statements and Omissions 
In March 2019, the Supreme Court issued its decision in Lorenzo v. SEC, 139 S. Ct. 1094 (2019), in which the Court held that those 
who disseminate false or misleading statements with the intent to defraud—even if they are not the “maker” of the statement—
can be found to have violated subsections (a) and (c) of Rule 10b-5 of the federal securities laws, often referred to as the “scheme 
liability” subsections of Rule 10b-5. In the wake of Lorenzo, we and other commentators cautioned that Lorenzo could be seen as 
expanding potential liability for third-party actors and non-speakers who were thought to be outside the ambit Rule 10b-5 under earlier 
Supreme Court decisions which held that there was no aiding and abetting liability under Rule 10b-5 (Central Bank) and that only the 
“maker” of a statement can be liable for violations of subsection (b) of Rule 10b-5 (Janus).
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decision. In Malouf v. SEC, the Court cited 
Lorenzo in holding that an employee was 
primarily liable under subsections (a) and (c) 
of Rule 10b-5 for knowingly failing to correct 
misstatements and omissions in its employer’s 
SEC filings and on its website. 

Similar to Lorenzo, the facts of Malouf did not 
paint the defendant in a sympathetic light, and 
scienter was easily inferred. Dennis Malouf 
occupied two roles at two firms: a securities 
broker-dealer at Raymond James Financial 
Services, and an investment adviser at UASNM, 
Inc. When Raymond James became aware 
of Malouf’s role at UASNM, Raymond James 
asked Malouf to choose between the roles. 
Malouf then opted to sell his Raymond James 
branch for $1.1 million, which was to be paid 
in installments based on the Raymond James 
branch’s collection of securities-related fees. 
Malouf then “perpetuated” the conflict by 
routing bond trades on behalf of UASNM clients 
through the Raymond James branch to ensure 
that the buyer of the Raymond James branch 
would receive enough in commissions to 
make the installment payments. In doing so, 
Malouf did not disclose this conflict to UASNM 
clients despite that UASNM had been making 
ongoing representations to UASNM clients 
that no UASNM employees were receiving any 
commissions from the Raymond James Branch, 
and that UASNM was providing impartial 
advice to clients. In addition to this routing of 
the bond trades, Malouf also acknowledged 
that he regularly did not seek competing bids, 
which he admitted would have led to better 
prices for his clients. 

Against this backdrop, the Tenth Circuit 
agreed with the SEC that Malouf “bore the 
responsibility” for UASNM’s SEC filings and 
ensuring that its website was accurate and 
that Malouf knowingly took “no steps to 
remedy” UASNM’s misstatements. The Court 
held that Malouf’s inaction in correcting the 
misstatements made by UASNM ultimately 
triggered his liability under subsections (a) and 

(c) of Rule 10b-5 as being part and parcel of 
a “fraudulent or deceptive scheme.” In support 
of its holding, the Tenth Circuit noted that 
Lorenzo “expressly held that a person could 
incur liability under [Rule 10b-5] provisions 
when the conduct involves another person’s 
false or misleading statement.”

Taking a step back to look at the larger picture, 
while Malouf might not have been a good 
actor, there is no dispute that he was neither 
the “maker” of the alleged misstatements or 
omissions under Janus, nor a “disseminator” 
of those misstatements or omissions under any 
reading of Lorenzo (a proposition not squarely 
addressed by the Tenth Circuit in Malouf). 
Given that under the sum total of Janus and 
Lorenzo, either “maker” or “disseminator” 
status was required for misstatements or 
omissions liability under the totality of Rule 
10b-5’s three sub-sections, how was Malouf 
found liable by the Tenth Circuit? 

Unfortunately, it appears that the Tenth Circuit 
in Malouf might have taken the Lorenzo 
decision too far by reading into it a license 
to employ a results-driven application of 
the law to find securities liability in respect 
of misstatements or omissions where a 
defendant—who indisputably acts with an 
intent to defraud (e.g., scienter)—is at 
the scene of an alleged misstatements or 
omissions case, even where that defendant 
is neither the maker or disseminator of the 
challenged misstatement or omissions. 

Conclusion
If there was any uncertainty as to how expansive 
a net Lorenzo would cast on potential defendants 
in misrepresentation or omissions cases, Malouf 
suggests that it might be a wide one. The Malouf 
decision may not only capture just individuals who 
pressed the “send” button on an email drafted by 
(and which purports to be speaking for) another 
person as was the case in Lorenzo, but also those 
who could be described as passive participants 
with respect to misleading statements and 
omissions made by others. 

Although the Tenth Circuit’s Malouf decision 
holds significance as the first circuit court 
decision to apply Lorenzo, other circuit courts 
will surely have an opportunity to consider 
what constitutes actionable dissemination under 
Lorenzo. Hence, we might be looking at several 
years of district and circuit courts working out 
diverging views on the subject. Ultimately, it 
is likely that litigants will not obtain sufficient 
clarity on these issues until the Supreme Court 
weighs in and resolves the uncertainty its 
Lorenzo decision engendered. ■

In Malouf v. SEC, the Court cited Lorenzo in holding that 
an employee was primarily liable under subsections 
(a) and (c) of Rule 10b-5 for knowingly failing to correct 
misstatements and omissions in its employer’s SEC filings 
and on its website.
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The facts at issue in Singh are straightforward. 
Cigna, a health service company, acquired 
HealthSpring Inc., a regional Medicare insurer 
in 2012. In December 2014, Cigna published 
a Code of Ethics and Principles of Conduct. 
Meanwhile, during 2014-2015, Cigna’s 
Medicare operations received notices of 
compliance infractions, culminating in a January 
2016 letter from the Centers for Medicare and 
Medicaid Services (“CMS”) that concluded that 
Cigna had substantially failed to comply with 
CMS requirements. The CMS letter also noted 
that Cigna had already received numerous prior 
notices about Cigna’s lack of compliance. Cigna 
issued an 8-K regarding the January 2016 CMS 
letter, Cigna’s share price fell, and a securities 
class action lawsuit followed. Defendants moved 
to dismiss; the district court granted the motion. 
Plaintiffs appealed.

The Second Circuit characterized statements in 
Cigna’s Code of Ethics about acting with integrity 
in dealings with the government as “a textbook 
example of ‘puffery.’” Singh, 918 F.3d at 63. 
Such “‘general statements about reputation, 
integrity, and compliance are inactionable 
‘puffery,’ meaning that they are too general to 
cause a reasonable investor to rely upon them.’” 
Id. (quoting City of Pontiac Policemen’s & 
Firemen’s Ret. Sys. v. UBS AG, 752 F.3d 173, 
183 (2d Cir. 2014)). The court explained that 
such statements “amount to general declarations 
about the importance of acting lawfully and with 
integrity” and thus cannot support a securities 
claim. 918 F.3d at 63.

Plaintiffs argued that the Cigna Ethics Code 
statements were analogous to detailed 
descriptions of compliance mechanisms that 
the Circuit previously had found in a prior 
case could support a securities claim. The 
Second Circuit rejected that analogy, holding 
that Cigna’s statements were “simple and 
generic assertions about having ‘policies 
and procedures’ and allocating ‘significant 
resources.’” Singh, 918 F.3d at 64. Finally, 
the court noted that Cigna had reminded 
investors of the complexity and numerosity 
of regulations in this regulatory arena, which 
“suggests a company actively working to 
improve its compliance efforts, rather than one 
expressing confidence in their complete (or 
even substantial) effectiveness.” Id. 

At first glance, the two recent Southern District 
of New York decisions applying Singh present the 
potential for ongoing confusion. 

In Schiro v. Cemex, S.A.B. de C.V., 396 F. 
Supp. 3d 283, 297-99 (S.D.N.Y. 2019), 
plaintiffs alleged that cement company Cemex 
had made representations about its Ethics Code 
requiring compliance with anti-bribery laws 
while at the same time its Colombia subsidiary 
made payments violating the Ethics Code and 
Colombian law. When Cemex disclosed the 
payments, the U.S. Department of Justice 
commenced an FCPA investigation. 396 F. 
Supp.3d at 292-94. Plaintiffs filed suit. The 
district court granted defendants’ motion to 
dismiss. The court found that statements in 

Cemex’s Ethics Code about “reject[ing] all 
forms of corruption” and ensuring “that all 
transactions comply with anti-bribery laws” 
were “classic puffery.” 396 F. Supp.3d at 
297 98 (applying Singh). The statements 
included “explicitly aspirational language 
(e.g., ‘committed to’; ‘tr[ies] to ensure’), 
thus unmistakably signaling that they were 
statements about goals, not statements of 
fact.” Id. at 298. Thus, these were not factual 
statements on which investors could base an 
Exchange Act § 10(b) claim. Id.    

By contrast, in In re Signet Jewelers Ltd. 
Securities Litigation, 389 F. Supp. 3d 
221 (S.D.N.Y. 2019), the court found 
the defendant’s Conduct and Ethics Code 
statements about sexual harassment could 
potentially support a securities fraud claim. 
Plaintiffs alleged a variety of rampant 
harassing behavior including sexual predation 
by senior executives on junior employees at 
the company’s annual managers’ meeting 
as well as during the ordinary course of 
business activities. Plaintiffs also alleged that 
female employees were propositioned with 
employment advancement opportunities with 
retaliation meted out to those employees who 
refused. Specific charges were leveled against 
the then-CEO. The company initially asserted 
that any problems that existed occurred at 
only a few stores. Nevertheless the EEOC filed 
a lawsuit, which the company also disclosed, 
albeit plaintiffs contended the disclosures 
failed to explain the pervasive nature of the 

Company Ethics Codes and Securities Claims—Recent Second 
Circuit Developments
In recent years, plaintiffs in securities cases have attempted to rely on company codes of conduct and ethics as a basis for securities 
liability. In March 2019 the Second Circuit reminded lower courts that company codes often consist of aspirational statements that are 
insufficient to support securities claims. Singh v. Cigna Corp., 918 F.3d 57 (2d Cir. 2019). This article examines the Singh decision  
and two recent Southern District of New York decisions applying Singh.
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violations throughout Signet. The district court 
had denied the defendants’ motion to dismiss, 
and defendants renewed the dismissal motion 
as a Rule 12(c) motion for judgment on the 
pleadings after the Second Circuit issued its 
Singh decision. 

The district court rejected the renewed motion 
to dismiss. In its view, Singh did not change the 
principles of materiality or create a per se rule 
that statements in ethics codes are inactionable 
puffery in all instances. Id. at 229-30. Instead, 
the court held that plaintiffs’ allegations and the 
Ethics Code statements must be examined based 
on “context-specific factors, including specificity, 
emphasis, and whether certain statements are 
designed to distinguish the company in some 
fashion that is meaningful to the investing 
public.” Id. at 230. The district court explained 
that the statements analyzed by the Circuit’s 
Singh decision were “exceptionally vague and 
aspirational” and so were “immaterial” as a 
matter of law. Id. at 231. By contrast, the 
district court found that the Signet plaintiffs 
could rely upon Signet’s Ethics Code statements 
that affirmed the company’s commitment to 
hiring only on the basis of merit, disciplining 
employee misconduct, and providing a safe 
means of reporting violations without fear 
of reprisal. According to the district court, in 

those circumstances, especially where (after 
allegations initially surfaced) Signet pointed 
to its Code statements and other information 
to reassure investors that Signet did not 
engage in unlawful employment practices, the 
court found that the Signet Code statements 
could be material to an investor and so were 
not inactionable puffery. Id. It appears that 
plaintiffs’ detailed allegations regarding the 
past investigations of Signet for harassment 
undermined Signet’s argument that the 
Ethics Code statements should be viewed 
as aspirational and insufficient to support a 
securities claim. 

These recent decisions lead to several 
conclusions. First, plaintiffs likely will 
contend that Singh did not announce a per 
se rule that all statements in ethics codes 

or codes of conduct are aspirational and 
thus inactionable puffery. At the same time, 
Singh does provide defendants with a circuit 
court-backed argument against efforts by a 
plaintiff to contend that each and every lack 
of compliance with an ethics code supports a 
securities claim. Moreover, Singh also suggests 
that code language discussing aspirational 
goals can help counter a plaintiff’s efforts to 
rely on code language. The more the language 
in an ethics code indicates that a company 
has succeeded in achieving its principles, the 
greater the risk that the code statements could 
support a claim. Finally, Singh reminds code 
drafters that explaining the complexity of a 
regulatory regime and the company’s efforts 
to comply can assist in defending against a 
plaintiff’s attempt to use of code statements to 
support a securities claim. ■

The Second Circuit characterized statements in  
Cigna’s Code of Ethics about acting with integrity  
in dealings with the government as “a textbook  
example of ‘puffery.’”
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Background
The group pleading doctrine, when viable, 
generally permits securities fraud plaintiffs 
to rely on a presumption, subject to certain 
limitations, that statements in group-published 
documents, such as prospectuses, registration 
statements, annual reports, or press releases, are 
the collective work of the high-level individual 
corporate officers with direct involvement in 
the everyday running of a company’s business. 
The doctrine is most commonly applied to 
high-ranking corporate officers. Following 
the enactment of the PSLRA, several circuit 
courts held that the group pleading doctrine 
was no longer viable because it failed to meet 
the PSLRA’s requirement that securities fraud 
allegations be pled with particularity. At the 
same time, a number of other courts (including a 
number of courts within the Southern District of 
New York) held that the group pleading doctrine 
was compatible with the PSLRA. That divide has 
been well documented. 

Janus presents a different question. In Janus, the 
Supreme Court held that only the “maker” of a 
statement—one who has “ultimate authority” 

over the statement’s content and whether to 
communicate it—can be liable for violations of 
subsection (b) of Rule 10b-5. At first glance, the 
group pleading doctrine appears to lump together 
a number of defendants who are, by definition, 
not “makers” of the corporate statement. District 
courts continue to grapple with this question, 
often coming to competing conclusions. 

Courts Finding the Group Pleading 
Doctrine Incompatible with Janus
Following Janus, a number of district courts 
rejected the group pleading doctrine as being 
incompatible with Janus. Recently, two Southern 
District of New York cases on this issue—both 
decided in 2018—noted that “it is unclear 
whether the group pleading doctrine survives 
Janus.” Das v. Rio Tinto PLC, 332 F. Supp. 
3d 786, 805 (S.D.N.Y. 2018); In re Veon 
Ltd. Sec. Litig., 2018 WL 4168958 (S.D.N.Y. 
Aug. 30, 2018). Those courts “assum[ed] 
arguendo” that the group pleading doctrine 
applied, but ultimately dismissed both 
complaints on other grounds.

Perhaps the most clear articulation of the 
reasoning for rejecting group pleading post-
Janus is found in a Southern District of New 
York decision by Judge Gregory Woods. In In 
re Banco Bradesco S.A. Securities Litigation, 
277 F. Supp. 3d 600 (S.D.N.Y. 2017), 
Judge Woods held that “the group-pleading 
doctrine does not survive Janus” for three 
reasons. First, contrary to the reasoning 
adopted in cases like Touchstone, a District of 
Colorado case discussed below, “Janus is not 
limited to third parties” because “[t]he Janus 
Court did not so limit its rule expressly—a 
task that would have been quite simple—
and it is difficult to understand why the 
Court would have referred to ‘the person or 
entity with ultimate authority’ in fashioning 
its rule if it had intended such a reading.” 
Second, “a mere presumption that a person 
worked on a statement by virtue of his 
or role within the company must ... fall 
short” because even “undeniable proof 
that an individual worked on a statement 
does not meet Janus’s requirement that the 
individual have ‘ultimate authority over the 
statement.’” Third, Janus provides “a means 
of determining who among the many who 
participated in creating and disseminating a 
statement had the ultimate authority over 
what the statement said,” whereas “group 
pleading would simply sweep in that entire 
group, if not an even larger one.”

Viability of the Group Pleading Doctrine Remains Unclear 
Following Janus
The “group pleading doctrine” has long been a tool employed in class action securities litigation by plaintiffs seeking to name corporate 
officers who are otherwise not alleged to have directly made any of the challenged statements. It is widely known that the viability of 
the doctrine was questioned in the wake of 1995 enactment of the PSLRA. Less known or appreciated is the fact that the group pleading 
doctrine has come into further question in the wake of the Supreme Court’s 2011 decision in Janus Capital Group, Inc. v. First Derivative 
Traders, 564 U.S. 135 (2011). Since Janus, federal courts nationwide have grappled with the question of whether Janus forecloses use of 
the group pleading doctrine. This article details that struggle. 

▶ 

Federal courts nationwide have grappled with the 
question of whether Janus forecloses use of the group 
pleading doctrine.



fried frank securities litigation update | fall 2019 9

The Western District of Washington was one 
of the early courts to reject group pleading 
under Janus. In In re Coinstar Inc. Securities 
Litigation, 2011 WL 4712206 (W.D. Wash. 
Oct. 6, 2011), three defendants argued for the 
dismissal of the securities fraud claims against 
them because they did not “make” any of 
the allegedly misleading statements. Plaintiffs 
countered that those defendants were liable 
under the group pleading doctrine. The court 
rejected the plaintiffs’ group pleading argument 
because “the only statements that are actionable 
are those of other executive officers” and “[a]
s held in Janus ... liability does not expand 
beyond the person or entity that ultimately has 
authority over a false statement or omission.” 

Similarly, the Northern District of California 
rejected the group pleading doctrine in 
Biotechnology Value Fund II, L.P. v. Celera 
Corp., 2014 WL 988913 (N.D. Cal. Mar. 10, 
2014). In Celera, the plaintiffs raised the group 
pleading doctrine, claiming that documents in 
connection with the company’s sale contained 
misrepresentations that were “group-
published.” The court rejected that argument, 
concluding that the group pleading doctrine 
was incompatible with “the standard set forth 
by Janus” because the defendants had not 
“made” the alleged misrepresentations.1 Earlier 
that month, the Eastern District of Tennessee 
reached the same conclusion, using similar 
language to that used in Celera. In In re Miller 
Energy Resources Securities Litigation, 2014 WL 
415730 (E.D. Tenn. Feb. 4, 2014), the plaintiff 
alleged that one defendant, as president of the 
company, was liable under the group pleading 
doctrine for false and misleading statements 
issued by the company. The court rejected the 
group pleading doctrine argument because “the 
admittedly narrow definition adopted by Janus” 

precluded the court from applying the group 
pleading doctrine, especially because “there 
are no allegations tying any actions by [that 
defendant] to any of the statements.”

Courts Accepting the Group Pleading 
Doctrine After Janus
A number of courts have found the group 
pleading doctrine viable after Janus. For 
example, the District of Connecticut in FIH, LLC, 
v. Foundation Capital Partners LLC, 176 F. Supp. 
3d 52 (D. Conn. 2016) addressed Janus in its 
analysis of the group pleading doctrine. The court 
held that Janus “addressed only whether third 
parties can be held liable for statements made 
by their clients.” The court stated that it would 
be consistent with Janus to “presume,” for 
example, that multiple people in a corporation 
have joint authority to “make” documents like 
SEC filings, meaning any misstatements in those 
documents would have more than one “maker.”

Likewise, the District of Colorado in Touchtone 
Group, LLC v. Rink, 913 F. Supp. 2d 1063 (D. 
Colo. 2012) held that “Defendants are incorrect 
to argue that Janus prohibits group pleadings in 
all circumstances” because “Janus involved a 
statement drafted by one organization on behalf 
of another such that the latter had ultimate 
authority over the statement.” Thus, “Janus does 
not address the ‘making’ of statements that 
are published collectively by a group of equally 
authoritative individuals within an organization.” 
Against that backdrop, the court held that even 
if the false statements at issue “were collectively 
published by [the company],” the CFO and Chief 
Legal Counsel “can still be held liable under the 
group p[leading] doctrine.” 

The District of Wyoming applied similar reasoning 
in Naomi L. Miles Revocable Trust v. Lawrence, 
2013 U.S. Dist. LEXIS 191049 (D. Wyo. Mar. 

28, 2013), where the court held that the group 
pleading doctrine is compatible with Janus. In 
Lawrence, defendant Holmes moved for summary 
judgment on the claims against him. The plaintiffs 
invoked the group pleading doctrine, claiming 
that Holmes knew or should have known of 
misrepresentations in a private placement 
memorandum given his position as the company’s 
general counsel, vice president, and/or chief 
operating officer. The court distinguished Janus to 
its facts, stating that Janus applies only to cases 
where “the entity which prepared the statement 
and the entity with ultimate authority and control 
over its publication were legally separate entities.” 
Thus, “a corporate officer can still be charged with 
the alleged misrepresentations and omissions by 
application of the group p[leading] doctrine.” 

One Southern District of New York court that 
accepted group pleading post-Janus is in In re 
CannaVest Corp. Securities Litigation, 307 F. 
Supp. 3d 222 (S.D.N.Y. 2018). In that case, 
the court held that “the group pleading doctrine 
survives Janus” because Janus “addressed only 
whether third parties can be held liable for 
statements made by their clients.”2 

While one Eastern District of New York court 
questioned the viability of the group pleading 
doctrine after Janus—Orlan v. Spongetech 
Delivery Systems, Inc. Securities Litigation, 2012 
WL 1067975 (E.D.N.Y. Mar. 29, 2012)—other 
Eastern District of New York courts later reached 
the contrary conclusion. In Levy v. Maggiore, 
48 F. Supp. 3d 428 (E.D.N.Y. 2014), the 
court determined, among other things, what 
individuals were the “makers” of a private 
placement memorandum that contained false 
statements about the company. On this point, 
Levy distinguished Janus, finding that Janus only 
“addressed the liability of a party external to a 
corporate defendant rather than, as is the case with 

1.  Some courts in the neighboring Central District of California likewise rejected the group pleading doctrine following Janus. See In re Questcor Sec. Litig., 2013 WL 5486762 (C.D. Cal. Oct. 1, 2013);  
In re Am. Apparel, Inc. S’holder Litig., 2013 WL 174119 (C.D. Cal. Jan. 16, 2013); Okla. Firefighters Pension & Ret. Sys. v. Ixia, 50 F. Supp. 3d 1328 (C.D. Cal. 2014).

2.  Another Southern District of New York decision that found the doctrine still viable is City of Pontiac General Employees’ Retirement System v. Lockheed Martin Corp., 875 F. Supp. 2d 359 (S.D.N.Y. 2012).
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group pleading, the liability of individual corporate 
defendants.” The court continued, “the holding 
in Janus ... does not appear to be incompatible 
with the premise of the group pleading doctrine 
that often more than one individual defendant 
has ultimate authority or control over a written 
statement.” The court then found that the doctrine 
applied to one defendant, rendering him a “maker” 
of the private placement memorandum because, as 
the company’s CEO, he was “directly involve[d] in 
the everyday business of” the company.3 

The Northern and Southern Districts of Iowa 
have reached opposite conclusions regarding 
the viability of the group pleading doctrine 
after Janus. The Northern District of Iowa in 
Sagez v. Global Agricultural Investments, LLC, 
2014 WL 3779072 (N.D. Iowa July 31, 
2014) held that the group pleading doctrine is 
compatible with Janus. In Sagez, the defendants 
argued that Janus invalidated the plaintiffs’ 
group pleading doctrine allegations. The 
court acknowledged the lack of Eighth Circuit 
precedent on point, noting that “[i]t is not 
inconsistent with Janus Capital to presume 
that multiple people in a single corporation 
have the joint authority to ‘make’ an SEC 
filing, such that a misstatement has more than 
one ‘maker.” The Sagez court acknowledged 
that it reached its decision notwithstanding 
“a similar case in the Southern District of 
Iowa,” Aviva Life & Annuity Co. v. Davis, 20 F. 
Supp. 3d 694, 706 (S.D. Iowa 2014), that 
“suggests a different conclusion.” In Aviva, the 
defendants argued that the complaint lacked 
allegations that any defendants “made any 
specific misstatements, misrepresentations, or 
material omissions” and that the group pleading 
doctrine could not remedy those defects because 
the doctrine “did not survive” Janus. The 
Southern District of Iowa acknowledged that 
“the [group pleading] doctrine must also survive 

the Supreme Court’s 2011 decision in Janus 
to remain viable.” Then, in lieu of applying the 
group pleading doctrine, the court took judicial 
notice of specific “allegations about each of the 
individual Defendants” and “specific statements 
made by each individual” contained in a related 
indictment and SEC complaint. The court noted 
that judicial notice of those facts spared the 
court from “requir[ing] Plaintiffs to amend their 
pleading with this additional information” in the 
wake of Janus.

Conclusion
Federal courts nationwide continue to grapple 
with whether the group pleading doctrine 
survived Janus. We anticipate that, in time, 
the circuits courts—and perhaps the Supreme 
Court—will have an opportunity to weigh in 
on this issue and provide litigants with more 
definitive guidance. ■

3.  More recently, two more courts in the Eastern District of New York have accepted the group pleading doctrine in Weinstein v. Cardis Enterprises International N.V., 2017 WL 9485677  
(E.D.N.Y. Aug. 3, 2017) and Honig v. Cardis Enterprises International N.V., 2016 WL 6304695 (E.D.N.Y. Oct. 27, 2016).
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