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SECOND CIRCUIT DECISION LIMITS THE 
EXTRATERRITORIAL REACH OF THE 
FOREIGN CORRUPT PRACTICES ACT 

On August 24, 2018, the United States Court of Appeals for the Second Circuit issued its much-awaited 

decision in United States v. Hoskins, 2018 U.S. App. LEXIS 23963 (2d Cir. 2018), which addressed 

important issues regarding the extraterritorial reach of the Foreign Corrupt Practices Act (the “FCPA”).  In 

Hoskins, the Second Circuit addressed an appeal by the Department of Justice (“DOJ”) of a District of 

Connecticut decision that rejected the DOJ’s attempt to use aiding and abetting and conspiracy theories 

to prosecute a foreign national (who neither lived nor engaged in any alleged conduct in the United 

States) for violating the FCPA.   

The Second Circuit affirmed the District of Connecticut’s decision, and held that the defendant could not 

be held secondarily responsible for the alleged FCPA violation because he fell outside the scope of the 

FCPA’s anti-bribery provisions.  The Second Circuit’s decision is important because it is one of a limited 

number of judicial decisions interpreting the scope of the FCPA and narrowing the DOJ’s near-limitless 

view about the scope of FCPA liability.  Moreover, unlike other areas of the law, the FCPA has been 

defined, in large part, through one-sided charging documents and plea and settlement agreements.  As 

such, every judicial decision (and particularly appellate decisions) relating to the FCPA carries significant 

weight. 

However, the ultimate impact of Hoskins may be limited because the Second Circuit allowed the DOJ to 

proceed on a separate theory that the defendant was directly responsible for violating the FCPA based on 

his alleged status as an agent of his employer’s U.S. subsidiary.  Notably, the Second Circuit took “no 

view[ ] on the scope of agency under the FCPA[,]” leaving that issue to be decided another day. 

I. Background 

A. The FCPA 

The anti-bribery provisions of the FCPA apply to three categories of entities and individuals: 1) issuers of 

certain types of public securities (or any officer, director, agent, employee, or stockholder acting on an 

issuer’s behalf), 2) U.S. businesses and U.S. individuals (or any officer, director, agent, employee, or 

stockholder acting on a US business’s behalf), and 3) foreign entities and individuals that act in 

furtherance of bribery schemes while present in the United States.  See Hoskins, 2018 U.S. App. LEXIS 

23963, at *39. 

Prior to the Second Circuit’s decision in Hoskins, the DOJ had taken the position that “individuals and 

companies, including foreign nationals and companies, may also be liable for conspiring to violate the 
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FCPA — i.e. for agreeing to commit an FCPA violation — even if they are not, or could not be, 

independently charged with a substantive FCPA violation.” FCPA Resource Guide at 34.  Notably, the 

joint DOJ/SEC “FCPA Resource Guide” cites several charging documents (but no judicial decisions) to 

support that position. 

B. The District Court Decision in Hoskins 

In Hoskins, the defendant worked for a multinational power and transportation services company 

headquartered in France.  The DOJ alleged that while working in France, the defendant was responsible 

for approving payments to several consultants, knowing that some portion of those payments would go to 

foreign government officials in Indonesia to help secure a large government contract, and thereby violate 

the FCPA. 

The DOJ relied on two distinct legal theories to prosecute the defendant for allegedly violating the FCPA.  

First, the DOJ alleged that the defendant was directly responsible because he was an agent of a U.S. 

business or a “domestic concern” in FCPA parlance (the U.S. subsidiary of his foreign employer).   

Second, the DOJ alleged that the defendant was secondarily liable under a conspiracy theory.  The 

defendant moved to dismiss the conspiracy charge by arguing that as a foreign national who never 

traveled to the U.S. as part of the alleged bribery scheme, he could not be charged as a principal under 

the FCPA, and that the DOJ should therefore not be allowed to circumvent the jurisdictional limitations of 

the FCPA by charging him as a conspirator. 

The district court agreed and dismissed the conspiracy-related count against the defendant but allowed 

the agency-related counts to proceed.  Relying on the Supreme Court’s decision in Gebardi v. United 

States, 287 U.S. 112 (1932), the district court ruled that “where Congress chooses to exclude a class of 

individuals from liability under a statute, the Executive may not override the Congressional intent not to 

prosecute that party by charging it with conspiring to violate a statute that it could not directly violate.” 

United States v. Hoskins, 123 F. Supp. 3d 316, 321 (D. Conn. 2015).  The government appealed the 

district court’s ruling to the Second Circuit. 

II. The Second Circuit’s Decision 

On appeal, the Second Circuit was asked to determine whether “a foreign national who never set foot in 

the United States or worked for an American company during the alleged scheme, may be held liable, 

under a conspiracy or complicity theory, for violating FCPA provisions.” Hoskins, 2018 U.S. App. LEXIS 

23963, at *16.  The Second Circuit affirmed the district court’s finding that the FCPA prescribes the 

categories of entities and individuals who may be charged under its provisions, and as a result, foreign 

nationals who do not conduct any activity within the U.S. may not be charged as co-conspirators under 

the FCPA.  The Second Circuit found that adopting the DOJ’s view of the FCPA “would transform the 

FCPA into a law that purports to rule the world.” Id. at *59. 

A. Conspiracy Liability 

The court began its analysis by examining the concept of secondary liability (principally aiding and 

abetting and conspiracy) in the criminal law.  The court noted that “under the plain language of the 

general statutes regarding conspiracy and accessorial liability [18 U.S.C. § §2(a), 371] — which nothing in 

the language of the FCPA purports to overrule or limit — if Hoskins did what the indictment charges, he 

would appear to be guilty of conspiracy to violate the FCPA… .” Id. at *17.  However, the court then 

discussed a number of narrowly tailored exceptions to this general principle of conspiracy liability.  For 
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instance, in Gebardi, the Supreme Court reversed the conviction of a woman accused of conspiring to 

transport herself across state lines for “immoral purposes,” in violation of the Mann Act, finding that 

Congress intended to leave the woman unpunished when she merely acquiesced in her own illegal 

transportation. Gebardi, 287 U.S. at 119.  Similarly, in the FCPA context, the Fifth Circuit in United States 

v. Castle, 925 F.2d 831 (5th Cir. 1991), held that foreign officials could not be convicted of conspiracy to 

violate the FCPA because the text of the statute and its legislative history indicates “an affirmative 

legislative policy to leave unpunished a well-defined group of persons who were necessary parties to the 

acts constituting a violation of the [FCPA].” Id. at 836. 

B. Textual Analysis of the FCPA 

The court next turned to a close textual analysis of the FCPA.  The court’s textual analysis confirmed that 

the “FCPA contains no provision assigning liability to persons in [Hoskins’] position — nonresident foreign 

nationals, acting outside American territory, who lack an agency relationship with a U.S. person, and who 

are not officers, directors, employees, or stockholders of American companies.” Hoskins, 2018 U.S. App. 

LEXIS 23963, at *35-36.  The Second Circuit found that such an omission was intentional, as the 

structure and text of the FCPA explicitly describe the categories of entities and individuals over which it 

grants jurisdiction.  Given the care with which the FCPA defines these categories, the court found that the 

absence of a category for non-agent foreign nationals like Hoskins suggests that Congress did not intend 

for Hoskins to be subject to liability under the FCPA.  The court noted, in particular, that “the carefully 

tailored text of the statute, read against the backdrop of a well-established principle that U.S. law does not 

apply extraterritorially without express congressional authorization … persuades us that Congress did not 

intend for persons outside of the statute’s carefully delimited categories to be subject to conspiracy or 

complicity liability.” Id. at *35. 

C. Legislative History of the FCPA 

The court also engaged in an extensive examination of the FCPA’s legislative history to discern why 

Congress might have intended to create an exception to general principles of conspiracy liability.  The 

court concluded that policy concerns related to the extraterritorial application of criminal statues were a 

driving force, and that “Congress was attuned to these risks and carefully delimited the statute 

accordingly.” Id. at *40.  For example, according to the court, the Carter administration (which was in 

office when the FCPA was enacted) “recognized that a statute focused on criminalization, rather than 

disclosure, required a delicate touch where extraterritorial conduct and foreign nationals were concerned.” 

Id. at *41. 

The court also reviewed how draft versions of the FCPA treated conspiracy liability.  Conspiracy liability 

was addressed in multiple early versions of the bill, as well as in contemporaneous commentary from the 

Carter administration.  In the initial draft of the FCPA, “individual liability for bribery was chargeable largely 

through the conspiracy and complicity statutes.” Id. at *42.  The Second Circuit, however, noted that the 

final version of the bill that was agreed to in conference “did allow liability for agents, but restricted liability 

to an agent who was a United States citizen, national, or resident or [wa]s otherwise subject to the 

jurisdiction of the United States[.]” Id. at *50. 



Fried Frank Client Memorandum 

4 

The Second Circuit also reviewed the 1998 amendments to the FCPA, noting that while “[t]he 1998 

amendments surely extended the statute’s jurisdictional reach,” “Congress delineated as specifically as 

possible the persons who would be liable, and under what circumstances liability would lie.” Id. at *64.  

The Second Circuit concluded that “[n]one of the [1998] changes included liability for the class of 

individuals involved in this case.” Id.  The court found this to be evidence that the absence of such liability 

from the final statute was an intentional, affirmative act of Congress.  See id. at *66. 

D. Presumption Against Extraterritoriality 

While the court found that Congress had demonstrated clear legislative intent to limit the scope of criminal 

liability under the FCPA to the categories of entities and individuals discussed above, the court separately 

found that the defendant would also prevail based on the presumption against extraterritoriality.  The 

presumption against extraterritoriality dictates that U.S. courts will not apply U.S. laws extraterritorially 

unless the relevant statute clearly expresses Congress’s intent to do so.  Id. at *67.  The Supreme Court 

reinvigorated the presumption against extraterritoriality in Morrison v. National Australia Bank Ltd., 561 

U.S. 247 (2010), where it held that the Exchange Act’s anti-fraud prohibitions apply “only [to] transactions 

in securities listed on domestic exchanges, and domestic transactions in other securities, to which [the 

securities fraud section of the Exchange Act] applies.” Id. at 267; see id. at 255 (“It is a longstanding 

principle of American law that legislation of Congress, unless a contrary intent appears, is meant to apply 

only within the territorial jurisdiction of the United States.”) (internal quotation and citation omitted). 

Consequently, courts have “repeatedly ruled that generally, the extraterritorial reach of an ancillary 

offense like aiding and abetting or conspiracy is coterminous with that of the underlying criminal statute.” 

Hoskins, 2018 U.S. App. LEXIS 23963, at *70 (internal quotations omitted).  In the context of the FCPA, 

conspiracy liability only applies to a person who falls into one of the enumerated categories.  Therefore, 

the court concluded that secondary theories of liability cannot be used against Hoskins because he is not 

subject to prosecution for the primary criminal offense.  Id. at *73. 

III. Observations 

The Second Circuit’s decision in Hoskins is an important ruling for defense counsel on the scope of the 

FCPA, especially in light of the fact that prior FCPA resolutions have relied on theories invalidated by 

Hoskins.  The Second Circuit’s decision effectively means that non-agent foreign nationals and non-

issuer/non-agent foreign businesses with no ties to the U.S. cannot be held liable under the FCPA (at 

least in the Second Circuit).  This may affect the willingness of some potential defendants without direct 

ties to the U.S. to enter into early resolutions with U.S. authorities.  Of course, any interest in fighting 

FCPA charges (particularly by businesses) will be balanced against the increased willingness of U.S. 

authorities to agree to declinations in exchange for early and voluntary disclosure, cooperation, 

remediation, and disgorgement pursuant to the DOJ’s FCPA “pilot program” and revised corporate 

enforcement policy. 

The practical effect, however, of the Second Circuit’s decision remains to be seen, as the DOJ will 

continue to prosecute foreign businesses and foreign nationals based on agency theories.  See FCPA 

Resource Guide at 12 (“A foreign national or company may also be liable under the FCPA if it aids and 

abets, conspires with, or acts as an agent of an issue or domestic concern, regardless of whether the 

foreign national or company itself takes any action in the United States.”).  In practice, the DOJ has 

broadly interpreted the concept of agency such that it is the functionally similar to a conspiracy-based 

theory.  The DOJ may therefore be able to avoid much of the impact of the Second Circuit’s holding by 
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using agency theories to charge foreign businesses and nationals that may have been charged as 

conspirators or accomplices before Hoskins.  How the DOJ proceeds before the district court in Hoskins 

on its agency-related theories will be instructive for future cases. 

Hoskins is an important reminder that the FCPA has limits and that FCPA defendants can prevail against 

the DOJ.  However, it is difficult to predict at this time if Hoskins will have a significant impact on how the 

FCPA is enforced. 

* * * 
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