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SEC Proposes Updates to Regulation S-X 
Disclosure Rules for Acquisitions and 
Dispositions 

The Securities and Exchange Commission (the “SEC”) recently issued a release1 proposing updates to 

the historical and pro forma financial statement disclosure requirements of Regulation S X relating to 

acquisitions and dispositions.  In particular, the updates include changes to Rule 3-05 of Regulation S-X 

relating to the historical financial statements of acquired businesses and Article 11 of Regulation S-X 

relating to pro forma financial statements.  The affected rules are most commonly triggered when a 

company registers securities or files a proxy statement with the SEC in connection with a corporate 

transaction, or when a Form 8-K is required to be filed with the SEC following the completion of a material 

acquisition or disposition.  The SEC’s proposal represents the latest step in a process that began when 

Congress passed the Fixing America’s Surface Transportation Act in 2015, mandating that the SEC 

review its disclosure requirements for SEC registrants and update and streamline the requirements where 

possible, and reflects comments solicited by the SEC in September 2015. 

The proposed updates would reduce compliance burdens on companies and permit speedier access to 

capital for companies seeking financing under circumstances where financial statements of acquired 

businesses that are economically insignificant are no longer required to be filed with the SEC. 

Set forth below are notable changes included in the proposal.  In addition, a high-level summary of 

proposed updates to Rule 3-05 and Article 11 of Regulation S-X are included in the attached Annex. 

 Under the current rules, an acquisition of a business that is not material to the acquiring company 

can nonetheless trigger the 20% significance threshold of the “investment test” and require the 

preparation of historical financial statements of the acquired business and pro forma financial 

statements.  This unintended consequence is the result of the investment test measuring 

significance by dividing the size of the acquiring company’s investment in the acquired business 

(or, its value to the acquiring company) by the acquiring company’s total assets.  The proposed 

update would change the denominator of the investment test from the acquiring company’s total 

assets to its worldwide market value, so that the test instead compares the value of the acquired 

business to the market value of the acquiring company. 

                                                      

1  Amendments to Financial Disclosures About Acquired and Disposed Businesses, Securities Act Release No. 33-

10635, Exchange Act Release No. 34-85765, Investment Company Act Release No. IC-33465, 84 Fed. Reg. 

24600 (May 28, 2019). 
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 Similarly, under the current rules, an acquisition of a business that is not material to the acquiring 

company can nonetheless trigger the 20% significance threshold of the “income test” and require 

the preparation of historical financial statements of the acquired business and pro forma financial 

statements.  This unintended consequence is the result of the income test measuring significance 

by dividing the acquired business’s income from continuing operations (exclusive of amounts 

attributable to any noncontrolling interests) by the same metric of income of the acquiring 

company.  In circumstances where the acquiring company has a low income from continuing 

operations or a loss with a relatively low absolute value during the period required to be tested 

under the rules, the income test can trigger the requirement to prepare historical financial 

statements of the acquired business and pro forma financial statements even when the acquiring 

company is significantly larger than the acquired business and the acquisition is not material to 

the acquiring company.  To avoid such disproportionate results, the SEC has proposed 

supplementing the income test with a revenue component and requiring historical and pro forma 

financial statements only if both the income and revenue components are met, with the lower of 

the two components determining how many periods of historical financial statements would be 

required. 

 The proposed updates would also increase the significance threshold when testing whether pro 

forma financial statements are required to be filed on a Form 10-K following the completion of a 

business disposition from 10% to 20%.  Raising this threshold from 10% to 20% conforms the 

threshold for testing the significance of dispositions to the same threshold used for testing the 

significance of acquisitions. 

 Other proposed changes would reduce the number of periods for which acquired business 

financial information must be presented. 

The SEC has also proposed special new rules for issuers that are subject to registration as investment 

companies under the Investment Company Act of 1940, a category that includes business development 

companies and REITs. 

* * * 
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This memorandum is not intended to provide legal advice, and no legal or business decision should be 

based on its contents. If you have any questions about the contents of this memorandum, please call your 
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Lee T. Barnum +1.212.859.8883 lee.barnum@friedfrank.com  
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Annex 

 

Proposed Updates to Rule 3-05 and Article 11 of Regulation S-X 

(provisions subject to change are indicated with bold text)   

 

 

Subject Existing Rule New Rule 

Financial statements of 

acquired businesses 

Rule 3-05 generally requires a 

company to provide annual and interim 

financial statements of an acquired 

business depending on its 

“significance” to the company: 

 Significance ≤20%:  No 3-05 

financials required 

 Significance >20% but ≤40%: 3-05 

financials required for most recent 

year, interim period and 

comparative prior year interim 

period 

 Significance >40% but ≤50%: 3-05 

financials required for most recent 

two years, interim period and 

comparative prior year interim 

period 

 Significance >50%: 3-05 financials 

required for most recent three 

years, interim period and 

comparative prior year interim 

period (earliest year may be 

omitted if net revenues of 

acquired business were less than 

$100 million in most recent year) 

Sunset:  3-05 financials not required 

once operating results of business 

have been reflected in company’s 

audited financials for a complete fiscal 

year, unless not previously filed or 

acquisition is of such significance 

that omission would impair an 

investor’s ability to understand the 

company’s historical financials 

New Rule 3-05 would generally 

require a company to provide annual 

and interim financial statements of an 

acquired business depending on its 

“significance” to the company: 

 Significance ≤20%:  No 3-05 

financials required 

 Significance >20% but ≤40%: 3-05 

financials required for most recent 

year and interim period but not 

comparative prior year interim 

period 

 Significance >40% but ≤50%: 3-05 

financials required for most recent 

two years, interim period and 

comparative prior year interim 

period 

 Significance >50%: 3-05 financials 

required for most recent two years, 

interim period and comparative 

prior year interim period 

 

 

 

 

Sunset:  3-05 financials not required 

once operating results of business 

have been reflected in company’s 

audited financials for a complete fiscal 

year 
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Subject Existing Rule New Rule 

Significance test An acquisition or disposition of a 

business is “significant” with respect to 

a company depending on the following 

percentages: 

 

 

Investment test: 

Company’s investment in acquired 

business (or purchase price) divided 

by company’s total assets 

 

 

 

 

 

Income test: 

Company’s equity in the business’ 

income from continuing operations 

exclusive of amounts attributable to 

any noncontrolling interests, 

divided by such income of the 

company 

 

 

 

 

 

 

 

 

 

 

Asset test: 

Company’s share of acquired 

business’ assets divided by company’s 

total assets 

An acquisition or disposition of a 

business would be “significant” with 

respect to a company (other than a 

registered investment company) 

depending on the following 

percentages: 

Investment test: 

Company’s investment in acquired 

business (or purchase price) divided 

by company’s aggregate worldwide 

market value of common equity (or 

total assets, where company does 

not have an aggregate worldwide 

market value (e.g., because not 

listed on an exchange)) 

Income test: 

Both (i) absolute value of 

company’s equity in the acquired 

business’ income or loss from 

continuing operations (after 

intercompany eliminations) 

attributable to controlling interests 

exceeds 10% of the absolute value 

of such income or loss of the 

company and (ii) company’s share 

of acquired business’ consolidated 

total revenue (after intercompany 

eliminations) exceeds 10% of such 

revenue of the company, unless 

either the company or the acquired 

business does not have recurring 

annual revenue 

Asset test: 

Company’s share of acquired 

business’ assets divided by 

company’s total assets 

Disclosure of individually 

insignificant acquisitions 

If the aggregate significance of 

businesses acquired since the most 

recent balance sheet date exceeds 

50%, Rule 3-05 requires audited 

historical pre-acquisition financial 

statements covering at least the 

substantial majority of the 

businesses acquired 

If the aggregate significance of 

businesses acquired since the most 

recent balance sheet date exceeds 

50%, new Rule 3-05 would require (i) 

pro forma financial information 

depicting the aggregate effect of all 

such businesses in all material 

respects and (ii) historical pre-

acquisition financial statements 

only for acquired businesses with 

individual significance over 20% 
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Subject Existing Rule New Rule 

Threshold for requiring 

pro forma financial 

information relating to 

dispositions 

A company is required to provide pro 

forma financial information regarding 

an acquisition that is significant above 

the 20% level or a disposition that is 

significant above the 10% level 

A company would be required to 

provide pro forma financial 

information regarding an acquisition 

that is significant above the 20% level 

or a disposition that is significant 

above the 20% level 

Pro forma financial 

information 

Article 11 pro forma information 

reflects (i) adjustments to the 

income statement that are directly 

attributable to the transaction, 

expected to have a continuing 

impact on the registrant and 

factually supportable and (ii) 

adjustments to the balance sheet 

that are directly attributable to the 

transaction and factually 

supportable 

Article 11 pro forma information would 

reflect (i) “Transaction Accounting 

Adjustments” reflecting the 

application of required accounting 

to the transaction and (ii) 

“Management’s Adjustments” 

reflecting synergies and other 

effects of the transaction (e.g., 

closing facilities, discontinuing 

product lines and modifying 

agreements) that are both 

reasonably estimable and have 

occurred or are reasonably 

expected to occur 

In addition, qualitative disclosure 

of information necessary to give a 

fair and balanced presentation of 

the pro forma financial information 

would be required 

Use of pro formas in 

significance testing 

A company is permitted to use pro 

forma financial information in 

significance testing if the company has 

(i) made a significant acquisition 

subsequent to the latest fiscal year and 

(ii) filed Rule 3-05 financials and Article 

11 pro formas on Form 8-K 

A company would be permitted to use 

pro forma financial information in 

significance testing if the company 

has (i) made a significant 

acquisition or disposition 

subsequent to the latest fiscal year 

and (ii) filed Rule 3-05 financials and 

Article 11 pro formas.  However, 

Management’s Adjustments would 

not be permitted in significance 

determinations 

Foreign business Use of financial statements prepared in 

accordance with IFRS without 

reconciliation to US GAAP is generally 

permitted for “foreign private issuers,” 

but permitted in Rule 3-05 financials 

of “foreign businesses” only 

 

 

Rule 3-05 financials prepared under 

home country GAAP must be 

reconciled to US GAAP 

Use of financial statements prepared 

in accordance with IFRS without 

reconciliation to US GAAP would be 

generally permitted for foreign private 

issuers, and permitted in Rule 3-05 

financials of businesses that would 

qualify to use IFRS if they were 

registrants 

Rule 3-05 financials prepared under 

home country GAAP may be 

reconciled to IFRS, rather than US 

GAAP, if acquiror uses IFRS 


