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Q2 2019 – European Regulatory Update for 
Funds 

The second quarter of 2019 has seen further regulatory developments that may be of interest to 
managers active in, and marketing into, Europe. 

Highlighted changes include developments on: 

 European cross-border distribution 

 new European legislation on capital requirements for investment firms 

 the Luxembourg Beneficial Owners Register 

 updates to the European Market Infrastructure Regulation (“EMIR Refit”) 

European Cross-Border Distribution 

In our 2018 Q2 European Regulatory Update for Funds, we reported on a proposal to amend existing 
European laws relating to the distribution of funds within the EU.  These proposals have now been 
finalized (in the form of a Regulation and a Directive) and are expected to come into force in mid-2021. 

The new rules apply only to EU managers and include a harmonised definition of ‘pre-marketing’, and an 
obligation on Member State regulators to allow managers to carry on a wide range of market-testing 
activities with professional investors before needing to register to formally market the relevant fund.  
Given that the boundaries of ‘pre-marketing’ currently vary from one Member State to the next, this is 
generally seen as a positive development. 

Less welcome are new requirements to notify regulators within two weeks of commencing  pre-marketing.  
In addition, where an investor subscribes for interests in a fund which is either referred to in the 
information provided in the context of pre-marketing or established as a result of such pre-marketing, 
within 18 months of the commencement of the pre-marketing, that subscription shall be considered to be 
the result of marketing (thereby precluding reliance on reverse solicitation).  It remains to be seen how 
this will work in practice. 

A key question will be the extent to which similar rules may be applied to non-EU managers marketing 
under national private placement rules, which will be a matter of national implementation. 

European Investment Firms’ Capital Requirements 

The European Commission is proposing to introduce a revised legislative framework governing prudential 
requirements for EU investment firms subject to the Markets in Financial Instruments Directive (“MiFID”).  
These new rules, comprising a Regulation and a Directive (the Investment Firms Regulation and 
Investment Firms Directive, respectively), are intended to create a better prudential regime for EU 
investment firms. 

https://www.friedfrank.com/siteFiles/Publications/Q2_2018_Reg_Update_.pdf
http://www.europarl.europa.eu/doceo/document/TA-8-2019-0368_EN.html
http://www.europarl.europa.eu/doceo/document/TA-8-2019-0367_EN.html
http://www.europarl.europa.eu/doceo/document/A-8-2018-0296_EN.html?utm_campaign=954348_Policy%20and%20Technical%20Update%2025-04-2019&utm_medium=dotmailer&utm_source=BVCA&dm_i=3W42,KGDO,3VYFFN,27LDP,1
http://www.europarl.europa.eu/doceo/document/A-8-2018-0295_EN.html?utm_campaign=954348_Policy%20and%20Technical%20Update%2025-04-2019&utm_medium=dotmailer&utm_source=BVCA&dm_i=3W42,KGDO,3VYFFN,27LDP,1
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MiFID firms are currently subject to the European capital regime designed for banks, set out in the Capital 
Requirements Regulation and the CRD IV Directive, which is generally considered to be inappropriate for 
the wide range of MiFID firms it governs, including venture capital and private equity firms authorised as 
MiFID investment managers or investment advisers. 

However, the revised rules could lead to an increase in the amount of regulatory capital required of some 
firms, in particular investment advisers.  The rules are expected to come into force in 2021, subject to 
certain transitional provisions, and firms should start to consider changes they may be required to make. 

Beneficial Owners Register 

Legislation was passed in Luxembourg this year establishing a register of beneficial owners of 
Luxembourg legal entities.  This will require all entities established in Luxembourg and registered with the 
Luxembourg trade and companies register (including investment funds and holding vehicles, amongst 
others) to identify and disclose details of their beneficial owners, to be entered on a public register. 

There is currently some uncertainty about the precise scope of the requirements, but in essence 
“beneficial owner” is defined as the natural person that ultimately owns or controls a Luxembourg legal 
entity through direct or indirect ownership of a sufficient percentage of the shares or voting rights or 
ownership interest in that entity or through control via other means.  A shareholding or an ownership 
interest of more than 25% of a Luxembourg legal entity shall be an indication of beneficial ownership. 

The requirements came into force on 1 March 2019, with Luxembourg entities required to provide the 
relevant details by 1 September 2019.  The requirements apply to both previously existing and newly 
established entities.  Failure to comply is a criminal offence.  If they are not already doing so, managers 
using Luxembourg structures, whether for their fund structuring and/or for their investments, should 
discuss the application of these requirements to their structures with their Luxembourg administrators and 
local counsel. 

EMIR Refit 

The European Market Infrastructure Regulation has recently been updated, with the “EMIR Refit” 
introducing certain changes to counterparty classification, reporting, clearing and risk mitigation 
techniques. 

Key changes to scope include modifications to the calculation of the “clearing threshold” for non-financial 
counterparties and the introduction of a new “clearing threshold” for financial counterparties.  The 
definition of financial counterparties has also been expanded. 

Many of the changes are technical in nature, but managers that are already subject to EMIR or have 
relied upon specific exemptions in the past should consider their position.  Some of the changes are in 
force now, with others coming into force over time. 

* * * 
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This memorandum is not intended to provide legal advice, and no legal or business decision should be 
based on its contents. If you have any questions about the contents of this memorandum, please call your 
regular Fried Frank contact or an attorney listed below: 
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