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German Federal Tax Court Challenges Interest 
Rate on Tax Payments 

Background 

Pursuant to sec. 233a and sec. 238 General Tax Act (Abgabenordnung), the German tax authorities 

charge interest on taxes at a rate of 0.5% per month (6% p.a.). The interest period begins 15 months after 

the expiration of the calendar year in which the tax has arisen, i.e. the interest period for income tax for 

fiscal year 2016 starts on April 1, 2018. From tax audits alone, the tax authorities received more than 

EUR 2bn. in interest on taxes in recent years. 

Due to the continuous low market interest rates, the legislator is generally obliged to check whether the 

interest rate pursuant to section 238 General Tax Act should be reduced. The legislator has previously 

recognized this fact, but still has not taken any steps to address the issue. 

Resolution of the Federal Tax Court 

In the decided case, the tax authority assessed an income tax liability in the amount of EUR 2.1m and 

interest on the tax liability for the periods April 2015 to November 2017 of approximately EUR 160k 

following a tax field audit. The assessment of the interest was appealed by the taxpayer, who argued that 

the interest rate of 0.5% per month is unconstitutional. 

With resolution of April 25, 2018 (file number: IX B 21/18), which was published today, the German 

Federal Tax Court endorsed the view of the taxpayer and granted a stay of execution (Aussetzung der 

Vollziehung) for the disputed interest amounts. 

The court voiced serious doubts with respect to the constitutionality of sec. 233a and sec. 238 General 

Tax Act regarding the interest amounts for interest periods from 2015 onwards. The court justifies its view 

that the unrealistic assessment of the high interest rate violates the general principle of equality 

(Gleichheitsgrundsatz) pursuant to Article 3 para. 1 Constitutional Law (Grundgesetz). The interest rate 

significantly exceeds the reasonable scope of the economic reality, as the low level of market interest 

rates have been structurally and sustainably solidified during the litigated periods (2015 to 2017). Further, 

the court expressed doubts as to whether the interest rate is in line with the principle of prohibition of 

excessiveness (Übermassverbot) under Article 20 para. 3 Constitutional Law. The assessment of interest 

at a rate of 0.5% per month in times of a structural low interest rate seems like a surcharge on the tax 

assessment without legal grounds. 
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Also, in the view of the Federal Tax Court, the interest rate of 0.5% per month cannot be justified. The 

purpose of the obligation to pay interest is to at least partially skim off the benefit which the taxpayer 

obtains by being able to dispose of a sum of money during the period of non-payment. This goal is 

unattainable for the litigated periods due to the existing low interest rate level. 

Conclusion 

The resolution of the ninth senate is surprising as the third senate of the Federal Tax Court ruled in its 

decision of November 9, 2017 (file number: III R 10/16) that the interest rate of 0.5% per month is in line 

with German constitutional law. 

Until a final decision is made, we strongly recommend to appeal interest assessments for periods from 

2015 and onwards, if possible, and to keep these assessments open to adjustments. 

* * * 
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