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Federal Reserve Proposes Long-Awaited 
Changes to Control Rules 

Introduction 

On April 23, 2019, the Board of Governors of the Federal Reserve System (“Board” or “Federal Reserve”) 

issued a notice of proposed rulemaking regarding control of – and by – a banking organization (the 

“Control NPR”).1  The Control NPR would make changes to the Board’s Regulation Y2 and Regulation LL3 

that would constitute a comprehensive overhaul of its control rules, designed to provide greater 

transparency and more clear and concrete standards to banking organizations with respect to their own 

investments, as well as to equity investors in banking organizations, to determine when control exists.  

Among other things, the proposal establishes a number of new standards, including new presumptions of 

control and “non-control”; a new tiered structure for establishing presumptions of control; and standards 

for “decontrol” through stock divestiture.  The Control NPR also proposes a number of revisions to 

currently existing criteria for control, and poses 56 questions for public comment on the proposal. 

These changes will have broad implications for both banking organizations, in structuring their 

investments in other companies, and for banking organizations’ current and potential equity investors, in 

structuring their investments in the relevant banking organizations. 

Background 

Banking organizations and equity investors in such organizations require a clear answer on whether and 

when an equity investor directly or indirectly “controls” a banking organization, and whether and when a 

banking organization directly or indirectly “controls” another company.  In recent decades, however, much 

of the guidance on control from the Federal Reserve has come piecemeal in the form of interpretations 

and policy statements.  Further, such guidance that does exist has often been written in somewhat 

general terms, has been framed as applying on a case-by-case basis, and has left gaps that create 

uncertainty regarding control. 

The consequences of a determination of control are significant.  Generally, a company that directly or 

indirectly controls a bank or other depository institution, or a banking organization, must register as a 

                                                      

1  Federal Reserve, Control and Divestiture Proceedings, 84 Fed. Reg. 21634 (May 14, 2019). 

2  12 C.F.R. Part 225. 

3  12 C.F.R. Part 238. 

https://www.govinfo.gov/content/pkg/FR-2019-05-14/pdf/2019-09415.pdf
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bank holding company (“BHC”)4 and becomes subject to a comprehensive scheme of regulation, 

compliance, and examination under the Bank Holding Company Act of 1956, as amended  (the “BHCA”).5  

Further, a control determination is also significant in many other ways: 

 Impact of control relationship on equity investors in the bank or BHC:  Entities that are equity 

investors in a bank or BHC do not themselves become subject to the BHCA unless they control 

the bank or BHC. 

 Impact of control relationship on BHC investments in other companies: Since a BHC cannot do 

indirectly what it cannot do directly, a control investment by a BHC in another company will be 

impermissible if the other company engages in activities that would not be permissible for the 

BHC.  BHCs are generally limited to activities that are “related to banking,” as defined under the 

Board’s rules, interpretive guidance, and orders.6 

 The Volcker Rule:  An entity subject to the Volcker Rule is referred to as a “banking entity.”  

“Banking entity” is defined in the Volcker Rule by reference to the BHCA “affiliate” definition.  

Generally, any company that controls, is controlled by, or is under common control with a bank or 

other depository institution, a BHC, or a foreign banking organization treated as a BHC, is subject 

to the Volcker Rule.7  Changes to the “control” definition will also change the definition of 

“affiliate,” with potentially far-reaching consequences for financial institutions. 

 Regulation W:  Banks are subject to limitations on transactions with their affiliates under 

Regulation W,8 and, as with the Volcker Rule, the regulation uses the BHCA definition of 

“affiliate”; that is, any company that controls, is controlled by, or is under common control with 

another company,9 so changes to the control definition will also affect the affiliate definition for 

purposes of Regulation W.10 

The BHCA definition of “control” has three prongs, and the first two are more or less straightforward: 

ownership, control, or the power to vote11 25% or more of any class of voting securities, and the power to 

                                                      

4  12 U.S.C. § 1841(a)(1).  The Board notes in the Control NPR that it also intends to apply the presumptions and exemptions of 

the Control NPR to savings and loan holding companies (“SLHCs”) under the Home Owners Loan Act to the same extent and 

in the same way as it will apply them to BHCs under the BHCA, if the Control NPR is finalized.  The Control NPR would make 

similar changes to Regulation LL, governing SLHCs, as it would make to Regulation Y, governing BHCs. 

5  12 U.S.C. § 1841 et seq. 

6  See, e.g., 12 U.S.C. § 1843(a), (c)(8) (Section 4(a), (c)(8) of the BHCA); 12 C.F.R. § 225.21(a) (relevant provisions of 

Regulation Y).  BHCs that are eligible to be treated as “financial holding companies,” and that elect to be so treated, pursuant 

to the BHCA, are permitted to engage in a broader set of activities that are “financial in nature or incidental to a financial 

activity.” 12 U.S.C. § 1843(k) ; see Subpart I of Regulation Y, 12 C.F.R. § 225.81 et seq.   

7  See 12 U.S.C. § 1841(k); 12 C.F.R. § 248.2(a), (c). 

8  12 C.F.R. Part 223, implementing Sections 23A and 23B of the Federal Reserve Act. 

9  12 U.S.C. § 1841(k).   

10  In addition to companies that control, are controlled by, or are under common control with another company, “affiliate” for 

purposes of Regulation W presumptively includes any company of which a financial holding company directly or indirectly owns 

or controls 15% or more of total equity pursuant to the merchant banking authority.  See 12 C.F.R. § 225.176(b)(1). 

11  The Control NPR’s definition section provides detailed guidance on when the Board deems a party to own, control, or have the 

power to vote securities.  See various subsections of proposed 12 C.F.R. §§ 225.2, 225.9, Control NPR, 84 Fed. Reg. at 

21655-57. 
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control in any manner the election of a majority of directors or trustees, both constitute per se control.12  

The third prong is more nebulous: 

[A] company has control over a bank or over any company if– […] the Board determines, 

after notice and opportunity for a hearing, that the company directly or indirectly exercises 

a controlling influence over the management or policies of the bank or company 

[emphasis added].13 

The “controlling influence” test is, largely, subjective, and, to date, has generally been determined on a 

case-by-case basis.14  Some presumptions in Regulation Y help to provide some clarity,15 as do the 

Board’s prior control determinations and two policy statements; one in 1982 regarding control of banks by 

BHCs,16 and one in 2008 regarding control, more broadly, of any company by another, including non-

control investments by banks and BHCs in other companies.17 

The Control NPR represents the Board’s effort to provide more certainty and clarity on the question of 

when a company controls another under the third prong of the BHCA control definition; that is, when one 

company exercises a controlling influence over another. 

The Control NPR 

The financial services industry has expected the Board to issue a proposed regulation on control that 

would codify, explain, and/or expand on existing guidance, including the 1982 and 2008 Policy 

Statements, for at least the past year.  In some cases, the Control NPR would codify existing guidance.  

In others, it would somewhat loosen the limitations currently in place; that is, allow a company to be 

comfortable that it does not control another company in circumstances where existing guidance suggests 

the Board may find control. 

To provide an example of how the Control NPR could be viewed to loosen existing control standards, 

consider a situation where: 

 A banking organization owns 4.9% of the voting shares of another company. 

 It also owns 33.0% of the total equity of the company. 

 It appoints four out of nine members of the other company’s board, and those four members: 

                                                      

12  12 U.S.C. § 1841(a)(2).   

13  12 U.S.C. § 1841(a)(2)(C).   

14  Pursuant to Regulation Y, the Board may issue a preliminary determination of control, after which it will notify the presumptively 

controlling company.  The company may respond with (1) a submission of a plan for prompt termination of the control 

relationship, (2) an application under Regulation Y to retain the control relationship, or (3) a response contesting the 

determination that sets forth facts and circumstances supporting the company’s position that no control relationship exists.  In 

such a response, a company may request a hearing with the Federal Reserve, which the Board may grant if it finds material 

facts are in dispute.  After any submission or hearing, the Board will issue a final order determining whether a control 

relationship exists, and what the company must do to terminate or retain the relationship.  See 12 C.F.R. § 225.31(a)-(c).  

15  See, e.g., 12 C.F.R. §§ 225.31(d); 225.41(c)(2), 225.139(c)(2). 

16  12 C.F.R. §§ 225.143 (the “1982 Policy Statement”). 

17  Board, Policy statement on equity investments in banks and bank holding companies (Sept. 22, 2008), to be codified at 12 

C.F.R. § 225.144 (the “2008 Policy Statement”). 

https://www.federalreserve.gov/bcreg20080922b1.pdf
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 Include the chair of the board, and 

 Make up the majority of each committee of the other company’s board. 

 The banking organization has business relationships with the other company that: 

 Generate a significant portion – more than 10% – of the other company’s annual revenue and 

expenses, and 

 Have been entered into on terms more favorable to the banking organization than market 

terms would dictate. 

 All of the members of management of the second company, including the CEO, are also 

employees or officers of the banking organization. 

 The banking organization engages in proxy solicitations in opposition to the recommendations of 

the second company’s board (on subjects other than electing another director). 

Taken on its face, the Control NPR would seem to say that, even on these facts, the banking organization 

does not control the second company, because none of the listed facts trip a presumption of control in the 

Control NPR. 

However, in a few instances, the Control NPR would create new presumptions of control where none 

existed, or at least, where none were formally stated in available guidance, including presumptions, 

discussed further below, arising from the provision of investment advice or from accounting consolidation. 

The Control NPR includes 56 questions for public input and comment, covering nearly every aspect of the 

control rules.  General subjects of the questions include, but are not limited to: 

 Whether certain thresholds as proposed are properly calibrated; 

 Whether the control rules as proposed would be sufficiently clear to provide banking 

organizations with sufficient transparency and clarity; 

 Whether presumptions that are included in the Control NPR should be included in the control 

rules as proposed, or whether such presumptions should be modified; and 

 Whether there are other presumptions of control, not in the Control NPR, that should be added to 

a final rule. 

We summarize the key elements of the Control NPR below. 

New tiered structure for presumptions of control 

In general, the Control NPR would continue the Board’s practice of requiring an investor with larger 

investments in voting equity of a company to have fewer other ties to the company than an investor with a 

smaller share of voting equity would be permitted, in order to avoid controlling the other company. 

Notable in the current control regime are two thresholds for ownership of voting securities in a company: 

when one company owns less than 5% of any class of voting securities in another company, under 

normal circumstances, the first company is deemed not to control the second.  And, as discussed above, 

control of 25% or more of any class of voting securities unambiguously constitutes control under the 
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BHCA.  Every ownership percentage between 5% and 25%, however, is a gray area in which the 

“controlling influence” test becomes key. 

The Control NPR provides guidance and clarity by providing different triggers for a presumption of control 

at different ownership levels.  Interestingly, in the Control NPR, the Board also says that it would not 

expect to engage in a control determination unless one or more of the presumptions is met,18 though it 

would retain the power to do so on a case-by-case basis.19 

The top tier is 25% or more of voting securities.  If one company owns 25% or more of any class of voting 

securities of another company, it controls the other company. 

The second, third, and fourth tiers, are, respectively, 15%-24.99%, 10%-14.99%, and 5%-9.99% of voting 

securities.  In each of these range-of-ownership tiers, the Board would consider a number of factors, 

discussed below, in order to determine whether the first company controls the second or not. 

The bottom tier, ownership of less than 5% of voting securities, ordinarily means the Board would find that 

the first company does not have a controlling influence over the second, unless the first company owns 

one-third or more of the total equity of the second company, or has a management agreement with the 

second company. 

The Control NPR’s definition section contains detailed guidance on how to calculate percentages of 

classes of voting securities. 

Currently-existing indicia of control 

The Control NPR discusses the indicia of control in current Board guidance, including certain 

presumptions found in Regulation Y, as well as indicia of control from the most recent guidance on 

control; that is, the 2008 Policy Statement.  Some of the Control NPR’s proposals regarding the indicia 

are codifications of current guidance and practice, but others would constitute substantive changes from 

current practice, if enacted.  The Board’s list of currently existing indicia, and its proposed changes to 

them, include: 

 Voting equity:20 presumption of non-control below 5%21 and definitive control above 25% is 

retained; control in between is dependent on other factors (see above for discussion of tier 

structure) 

                                                      

18  Control NPR, 84 Fed. Reg. at 21637 (“Absent unusual circumstances, the Board generally would not expect to find that a 

company controls another company where the first company is not presumed to control the second company under the 

proposal.”). 

19  Id. (“Notwithstanding the presumptions of control or noncontrol, the Board may or may not find there to be a controlling 

influence based on the facts and circumstances presented by a particular case.”). 

20  The Control NPR contains a substantial amount of new guidance on how banking organizations and others should calculate 

“voting securities,” “nonvoting securities,” and “total equity,” including clarification on what kind of instruments should be 

included in each category and how complex instruments, such as options and warrants, should be categorized and weighted.  

See Control NPR, 84 Fed. Reg. at 21647-52. 

21  All ownership percentages in this section refer to ownership percentages of any single class of voting securities unless 

otherwise indicated. 
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 Director representation: for all 5% to less than 25% shareholders, presumption of control at a 

quarter of the board or more, or if any director representative22 is capable of making or blocking 

major operational or policy decisions 

 Director responsibilities:  Presumptions of control by an entity with: 

 15% or more ownership, plus chair of the board 

 10% or more ownership, plus director representation constituting more than 25% of any 

board committee with the power to bind the company 

 Proxy solicitations: 

 Presumption of control if proxies are solicited (by a 10% or more shareholder) to appoint a 

number of additional directors that would take the potentially controlling company’s 

representation on the board to or beyond a quarter of the board 

 No longer any presumption of control for proxy solicitations on any other issue, at any tier of 

ownership 

 Business relationships: Presumptions of control if business relationships generate certain 

percentages of annual revenue or expenses of either company, with different triggers for amounts 

of revenue or expenses at different ownership tiers23 

 Management interlocks:  Presumption of control by an entity with: 

 15% or more ownership, plus any senior management interlocks 

 5% or more ownership, plus more than one senior management interlock 

 5% or more ownership, plus one senior management interlock, if the single interlock is the 

CEO or equivalent of the second company 

 Contractual limits:  Presumption of control with more than 5% ownership, plus any contractual 

right that significantly limits the discretion of the second company over major operational or policy 

decisions24 

 Total equity:25  As in the 2008 Policy Statement, presumption of control if: 

                                                      

22  The Control NPR’s definition section provides guidance on when a board member constitutes a “representative”; generally, a 

current director, employee, or agent, or a person who was in such a role within the preceding two years, or an immediate family 

member of the foregoing, or if a person was proposed to serve as a director by the company by exercise of a contractual right 

or otherwise.  See Control NPR, 84 Fed. Reg. at 21653. 

23  See infra Exhibit for details.  The Board takes the view that “These proposed thresholds would be roughly in line with certain 

Board precedents, but may be more permissive than certain other precedents.“ Control NPR, 84 Fed. Reg. at 21641.  In 

contrast to the 2008 Policy Statement, such business relationships would not create a presumption of control if entered into on 

non-market terms, as long as the first company controls less than 10% of the second. 

24  The Control NPR’s definition section provides a long list of examples of the types of contractual provisions the Board views as 

“significantly limiting” the discretion of the controlled company, as well as examples of contractual provisions that would 

generally not raise controlling influence concerns.  See proposed 12 C.F.R. § 238.11(e)(5); Control NPR, 84 Fed. Reg. at 

21663. 

25  The Control NPR contains guidance on how to calculate total equity percentages.  See supra note 20. 
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 Voting equity of 15% or more and total equity of 25% or more, or 

 Voting equity is less than 15%, but total equity is greater than one-third 

 Threats to dispose:  No longer any presumption of control on the basis of threats to dispose of 

ownership stake 

 Management agreements: The Control NPR would clarify that a “management agreement” (for 

purposes of the presumption currently in Regulation Y that a management agreement creates a 

control relationship) includes an agreement that makes a company a managing member, trustee, 

or general partner of another company. 

 5-25 presumption:  Presumption of control if the first company controls at least 5% of a class of 

voting securities of the second company, and the senior management officials and directors of 

the first company, and their immediate family members, collectively own 25% or more of a class 

of voting securities of the second company26 

New presumptions of control 

The Control NPR provides two new presumptions of control: 

 Investment advice:  Presumption of control if one company serves as investment adviser to 

another and has at least 5% of the voting securities or 25% or more of the total equity capital of 

the other company, but not during an initial twelve-month seeding period 

 Accounting consolidation:  Presumption of control if one company consolidates the other on its 

financial statements under GAAP 

While these two presumptions are new as a formal matter, the Board notes that the investment advice 

presumption is “intended to be consistent with the Board’s precedents regarding when an investment 

advisor controls an advised investment fund under the BHC Act and the Glass-Steagall Act.”27 

Exceptions to presumptions of control 

The Control NPR includes the following exceptions to presumptions of control that would be new, if 

finalized: 

 Investment companies:  Regardless of meeting other presumptions of control, the Board will not 

find control if: 

 The otherwise controlled company is an investment company, 

 The only business relationships between the two companies consist of certain services 

provided to the investment company, 

 The company represents less than 25% of the directors or trustees of the investment 

company, and 

                                                      

26  The Control NPR restates this presumption, which is already found in Regulation Y.  See 12 C.F.R. 225.31(d)(2)(ii). 

27  Control NPR, 84 Fed. Reg. at 21644 (footnote omitted). 
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 The company controls less than 5% of all voting equity and less than 25% of the total equity. 

 Fiduciary capacity:  Consistent with what is already in Regulation Y, no presumption of control 

would exist with respect to any securities – voting or nonvoting – held in a fiduciary capacity 

without sole discretionary authority to exercise any voting rights the securities provide. 

 5-25 presumption: The presumption would not apply if the first company controls less than 15% of 

each class of voting securities, and the senior management officials and directors of the first 

company, and their immediate family members, control 50% or more of each class of voting 

securities of the second company.28 

Presumption of non-control 

Under the Control NPR, there would be a rebuttable presumption of non-control for any company that 

controlled less than 10% of voting shares of another company and that did not meet any of the 

presumptions of control, which raises the threshold – that is, loosens the control requirements – from the 

current 5% in Regulation Y. 

“Decontrol” through divestiture 

In the past, bank holding companies have reduced control investments below the 10% and even the 5% 

thresholds, but without always being successful in eliminating control from the point of view of the Board.  

As the Control NPR explains, “The Board historically has taken the position that a company that has 

controlled another company for a significant period of time may be able to exert a controlling influence 

over that company even after a substantial divestiture.”29  The Board has generally taken a case-by-case 

approach to questions regarding control post-divestiture, but such a process of “decontrolling” a company 

often requires divestment to or below 5% of voting shares, entering into “passivity commitments” with the 

Board,30 and other requirements determined by the Board on a case-by-case basis.  The Control NPR, 

however, lays out a generally applicable presumption of control after a divestiture: 

[A] company that previously controlled a second company during the preceding two years 

would be presumed to control the second company if the first company owns 15 percent 

or more of any class of voting securities of the second company.31 

Therefore, a company could effectively “decontrol” a controlled entity in one of two ways: 

 Immediately, by divesting down to less than 15% of each class of voting securities, keeping such 

ownership share below 15% for two years, and ensuring that no other presumptions of control are 

met, or 

 With decontrol effective after two years, by divesting down to an ownership share that is 15% or 

greater, but less than 25%, and ensuring that no other presumptions of control are met. 

                                                      

28  The reasoning is that it is the individuals, and not the first company, that can exercise meaningful control.  Control NPR, 84 

Fed. Reg. at 21646. 

29  Control NPR, 84 Fed. Reg. at 21645. 

30  The Control NPR is silent on any future use or applicability of passivity commitments, or the lack thereof. 

31  Control NPR, 84 Fed. Reg. at 21645. 
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The Control NPR indicates that the presumption of post-divestiture control quoted above would generally 

not apply after divestitures in two circumstances: 

 A majority of each class of shares of the second company, post-divestiture, is held by a single 

unaffiliated individual or company, or 

 The first company sells the second company to a third company and receives stock of the third 

company as some or all of the consideration from the sale, as long as it does not control the third 

company. 

Conclusion and Action Items 

The Board’s control regulations have a far-reaching potential influence on BHCs, particularly large BHCs 

with many subsidiaries and many entities under their control, or potential control.  In general, the direction 

of the changes in the Control NPR are in the direction of “loosening” the Board’s control practices; that is, 

there are likely to be fewer entities viewed as “controlled” by a BHC under a finalized Control NPR than 

there are now.  Further, if the Control NPR were finalized as proposed, banking organizations on the one 

hand and equity investors in BHCs or banks on the other would have a clearer understanding of what 

steps are required to ensure that they do not control the relevant company, BHC, or bank, by ensuring 

that their investment does not meet any of the presumptions of control in the Control NPR. 

With respect to “decontrol” through divestment, the Control NPR should provide clarity on whether steps 

already taken to divest would mean that the entity will no longer be controlled if the Control NPR is 

finalized, or whether additional steps will be necessary to achieve full “decontrol” within the Board’s 

requirements.  The proposed changes would substantially loosen the Board’s prior position regarding 

“decontrol.” 

Importantly, the Control NPR includes 56 questions for public input and comment.  It is certainly possible 

that input during the comment process could lead to significant changes when the Control NPR is 

finalized.  Financial institutions should carefully review the Control NPR in light of their current control 

arrangements and processes, and contact legal counsel or other outside advisers, both for preparing 

comment letters and for reviewing actual control arrangements and questions in their corporate 

structures. 
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Exhibit - Summary of Key Presumptions of Control in the Control NPR 

 Bottom tier 

<5% 

Fourth tier 

5% to <10% 

Third tier 

10% to <15% 

Second tier 

15% to <25% 

Top tier 

>=25% 

Director 

representation 

Less than half 

(prong ii of 

control definition) 

>25% >25% >25% 

Control by 

virtue of 

ownership 

percentage 

Director 

responsibilities 
No limit No limit 

>=25% of a 

committee with 

power to bind 

Chair, or  >=25% 

of a committee 

with power to 

bind 

Proxy 

solicitations 
No limit No limit 

Only proxies for a 

number of 

directors 

exceeding control 

presumption 

threshold 

Only proxies for a 

number of 

directors 

exceeding control 

presumption 

threshold 

Business 

relationships 
No limit 

10% or more of 

annual revenue 

or expenses 

5% or more of 

annual revenue 

or expenses 

2% or more of 

annual revenue 

or expenses 

Management 

interlocks 
No limit 

More than one or 

CEO 

More than one or 

CEO 
Any interlock 

Contractual limits No limit 

Rights that 

significantly 

restrict discretion 

Rights that 

significantly 

restrict discretion 

Rights that 

significantly 

restrict discretion 

Total equity 
One-third or 

more 

One-third or 

more 

One-third or 

more 
>=25% 

Threats to 

dispose 
No limit No limit No limit No limit 

Management 

agreements 

Management 

agreement 

Management 

agreement 

Management 

agreement 

Management 

agreement 

5-25 presumption No limit 
Sr. officials and 

others >=25% 

Sr. officials and 

others >=25% 

Sr. officials and 

others >=25% 

Investment 

advice 
No limit 

Investment 

adviser plus 25% 

total equity 

Investment 

adviser plus 25% 

total equity 

Investment 

adviser plus 25% 

total equity 

Accounting 

consolidation 

Consolidated 

under GAAP 

Consolidated 

under GAAP 

Consolidated 

under GAAP 

Consolidated 

under GAAP 

Notes: 

 Percentages are the percentage holdings of any class of voting securities, unless otherwise 

indicated. 

 Cells highlighted in green are provisions that are “looser” or potentially looser than current Board 

practice; cells highlighted in pink may indicate that the presumption is “tighter” than current Board 

practice – or at least, represents a presumption that the Board is formally stating for the first time.  

Cells not highlighted indicate areas of no change, or areas where the changes made are not 

clearly “tighter” or “looser” than current Board practice. 
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