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BIS Requests Comments on Export Controls on 
Emerging Technologies 

On November 19, 2018, the U.S. Department of Commerce’s Bureau of Industry and Security (BIS) 

published an Advanced Notice of Proposed Rule-Making (ANPRM) regarding export controls for 

emerging technologies.  In August 2018, Congress enacted the Export Control Reform Act (ECRA), which 

authorizes BIS – through an interagency process – to establish appropriate export controls on emerging 

and foundational technologies.  The ANPRM identifies fourteen general categories of emerging 

technologies that are vital to U.S. national security and requests comments on specific criteria for 

classifying and controlling such technologies.  After BIS has considered the comments, it will issue a 

proposed rule with specific control criteria for certain emerging technologies that are currently considered 

EAR99 items.  These export controls will also be important under the Committee on Foreign Investment in 

the United States (CFIUS) process because newly controlled emerging technologies will also be deemed 

“critical technologies” for CFIUS purposes.  Under the new CFIUS statute and pilot program, CFIUS 

filings are mandatory for foreign investments (both control and non-control transactions) in U.S. 

businesses that deal in critical technologies in certain sectors. 

BIS seeks comments until December 19, 2018 on emerging technologies in the following areas: 

1. Biotechnology 

2. Artificial intelligence and machine learning technology 

3. Position, navigation, and timing technology 

4. Microprocessor technology 

5. Advanced computing technology 

6. Data analytics technology 

7. Quantum information and sensing technology 

8. Logistics technology 

9. Additive manufacturing 

10. Robotics 

https://www.gpo.gov/fdsys/pkg/FR-2018-11-19/pdf/2018-25221.pdf
https://www.friedfrank.com/siteFiles/Publications/FFITIAlertCongressPassesMajorCFIUSReformBill080618.pdf
https://www.friedfrank.com/siteFiles/Publications/FFITIAlertFIRRMAPilotProgram101218.pdf
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11. Brain-computer interfaces 

12. Hypersonics 

13. Advanced materials 

14. Advanced surveillance technologies 

Once an item in any of these areas has been identified as an emerging technology, BIS can set controls 

based on the end-uses and end-users of the technology.  At a minimum, a license will be required for 

such items being exported to embargoed countries, including an arms embargo.  Therefore, all emerging 

technologies that BIS eventually controls will require a license for export to China, including deemed 

export to Chinese nationals located in the United States.  These items are currently subject to the Export 

Administration Regulations (EAR), but are classified as EAR99 items. 

To assist with identifying control parameters for emerging technology, BIS is asking for comments on the 

following issues: defining emerging technology; criteria to determine whether specific technologies in the 

above general categories are important to U.S. national security; any other general technology categories 

that should be reviewed; the status of development of these technologies in the United States and other 

countries; and how any controls would affect U.S. technological leadership.  BIS also asks for comments 

on identifying the stage of development of an emerging technology that would warrant consideration for 

export controls. 

Once export controls are eventually placed on the identified emerging technologies under the ECRA, 

there will also be an impact on the CFIUS review process.  The Foreign Investment Risk Review 

Modernization Act of 2018 (FIRRMA) expanded the definition of “critical technology” to include emerging 

or foundational technologies.  It also expanded CFIUS jurisdiction to include certain non-control 

investments in U.S. businesses that deal in such critical technologies.  As authorized by FIRRMA, CFIUS 

implemented a pilot program to implement CFIUS’s expanded jurisdiction and impose mandatory CFIUS 

filings for qualifying investments in U.S. critical technology companies. This program will be effective until 

March 2020 or until CFIUS issues final regulations implementing these new parts of FIRRMA. 

The goal of the expanded controls under both FIRRMA and ECRA is to secure U.S. technological 

superiority as well as to prevent sensitive technology from falling into the wrong hands.  The FIRRMA 

process in Congress was specifically intended to limit China’s access to U.S. technology.  Due to the 

wider reach that both BIS and CFIUS will have once the final rule goes into effect, more U.S. companies 

in technology sectors, as well as foreign investors who wish to acquire U.S. companies in these sectors, 

can expect to be affected by export controls. 

In addition to the controls on emerging technologies contemplated by the ANPRM, the ECRA also 

authorizes expanded controls on foundational technologies.  The ANPRM states that it does not address 

“foundational technologies” or request comments on identification of foundational technologies at this 

time.  However, BIS is requesting comments on whether it should treat emerging and foundational 

technologies differently. 

If you have any questions regarding the ANPRM or how it may affect your business, or if you are 

interested in submitting comments on the ANPRM, please reach out to the contacts listed below. 

* * * 
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Michael T. Gershberg 

Justin A. Schenck 

This alert is not intended to provide legal advice, and no legal or business decision should be based on its 

content. If you have any questions about the contents of this alert, please call your regular Fried Frank 

contact or the attorneys listed below: 

Contacts:  

Washington, D.C. 

Michael T. Gershberg +1.202.639.7085 michael.gershberg@friedfrank.com  

London 

Dr. Tobias Caspary +44.20.7972.9618 tobias.caspary@friedfrank.com  

Fried Frank’s International Trade and Investment Group regularly represents clients in international 

mergers and acquisitions, joint ventures, principal investments, and sensitive corporate investigations, 

particularly in relation to matters that implicate the U.S. government's regulation of international business 

activities, such as the Committee on Foreign Investment in the United States (CFIUS), economic 

sanctions, export controls, and anti-corruption and anti-bribery.  

For decades, our international trade and investment practitioners have been consistently recognized for 

their legal and policy-based contributions. Today, our practice is unique among its kind: it draws upon the 

Firm’s long tradition of senior U.S. government and diplomatic service, combines policy insight with deep 

technical expertise and business judgment, is fully integrated with Fried Frank’s preeminent Corporate 

and Litigation Practices, and is international in its outlook, experience, network reach and reputation. 
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