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CFIUS Releases 2016 - 2017 Annual Report, 
Showing Large Increase in Investigations and 
Abandoned Transactions 

The Committee on Foreign Investment in the United States ("CFIUS"), a multi-agency U.S. regulatory 

body empowered to review transactions involving a foreign person and a U.S. business that may affect 

U.S. national security, recently delivered its unclassified Annual Report to Congress for the calendar 

years 2016 and 2017 (“Annual Report”).  The report confirms what was known anecdotally - that there 

has been a steady increase in the number of CFIUS filings, CFIUS is extending more cases into the 

investigation period, and more parties are abandoning transactions due to CFIUS objections. 

As in previous years, the Annual Report summarizes CFIUS’s activities during the covered period, 

including the number and disposition of CFIUS notices, the nature and prevalence of mitigation 

arrangements, and the geographic source and sector concentration of covered transactions.  In addition, 

the Annual Report describes its 2016 and 2017 calendar year activities in comparative and cumulative 

perspective for the years 2009 to 2017.  In accordance with the legal prohibition against public disclosure 

of such information, the Annual Report contains no information with respect to specific transactions.  

Nonetheless, it remains a remarkable window into the reach and operation of CFIUS, and its impact on 

transactions involving U.S. businesses. 

The Annual Report does not include data from the CFIUS pilot program or CFIUS review under the 

Foreign Investment Risk Review Modernization Act of 2018 (FIRRMA).  The pilot program went into effect 

on November 10, 2018 and will last until final regulations under FIRRMA are issued or until March 5, 

2020.  However, the Annual Report does show the effect of changing U.S. policy during the first full year 

of the Trump Administration.  CFIUS also released a summary of notices, withdrawals, and presidential 

decisions from 2014 to 2018. 

We have set forth below a brief summary of the key data points of the Annual Report, along with a 

discussion of emerging trends in the CFIUS review process. 

Key Data Points 

Notices 

In 2016, 172 CFIUS notices were filed and determined to describe “covered transactions,” or transactions 

within CFIUS’s regulatory purview. In 2017, 237 CFIUS notices were filed and determined to describe 

https://www.treasury.gov/resource-center/international/foreign-investment/Documents/CFIUS-Public-Annual-Report-CY-2016-2017.pdf
https://www.friedfrank.com/siteFiles/Publications/FFITIAlertFIRRMAProposedRegulations092419.pdf
https://www.friedfrank.com/siteFiles/Publications/FFITIAlertFIRRMAPilotProgram101218.pdf
https://www.treasury.gov/resource-center/international/foreign-investment/Documents/CFIUS-Summary-Data-2014-2018.pdf
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covered transactions.  In 2018, 229 CFIUS notices were filed and determined to describe covered 

transactions, showing a slight decline from 2017 filings.  The number of notices filed in 2016 and 2017 

exceeds those filed in any previous year, continuing the rising trend in CFIUS filings since 2009.  This 

notable increase is most likely the result of improving market conditions for merger and acquisition activity 

and Chinese investors seeking a safe harbor.  While the data precede the implementation of FIRRMA, 

they may also to some extent reflect parties’ more conservative approach to seeking CFIUS review in 

light of the U.S. Government’s increased focus on this area. The number of filings by acquirers from 

China marks a sharp increase from 2015.  There was also a marked increase in filings from acquirers in 

France and Japan between 2016 and 2017, with filings from acquirers in the United Kingdom fluctuating 

between 2015 and 2017. 

Notices Filed by Country of Origin 

Transaction notices were filed from 43 different countries in 2016 and 2017 (33 in 2016 and 34 in 2017). 

In both 2016 and 2017, the following countries accounted for the highest number of notices: 

Country 2016 2017 

China 54 60 

Canada 22 22 

Japan 13 20 

France 8 14 

United Kingdom 7 18 

Continuing the recent trend, filings by Chinese acquirers increased and represented nearly three times 

the number of filings by the next most active country, Canada.  As noted above, this trend apparently 

reflects increased Chinese inbound investment activity, as well as increased caution in filing voluntary 

notices in recognition of U.S. scrutiny of Chinese investors in certain sectors. 

Filings were made by acquirers in the following countries that had not made filings in 2014 or 2015: 

Brazil, Mexico, and Taiwan.  There was a sharp increase in notices filed by acquirers from Japan (13 in 

2015 and 2016, and 20 in 2017) and South Korea (1 in 2015, and 6 in 2016 and 2017).  There was a dip 

in filings from acquirers in the United Kingdom in 2016 (7 compared to 19 in 2015), but filings rose to 

previous numbers in 2017 (18). 

Investigations and Presidential Review 

In 2016, 46% (79) of the 172 notices for covered transactions went beyond the initial 30-day review into 

the 45-day investigation phase.  In 2017, 73% (172) of the 237 notices went into the 45-day investigation 

phase.  In 2018, 69% (159) of the 229 notices went into the 45-day investigation phase. 

While the percentage of notices moving into the investigation phase in 2016 was the same as in 2015 

(46%), that percentage increased sharply (by 27%) in 2017 and stayed high in 2018.  This pattern may 

have been due to the continued increase in Chinese acquirer filings, as well as delays experienced during 

the transition to the new administration in 2017.  However, there is anecdotal evidence that this trend is 
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beginning to reverse in late 2018 and 2019, as FIRRMA increased the review period to 45 days, allowing 

CFIUS more time to clear transactions without going to an investigation. 

From 2016 through 2018, CFIUS referred one transaction to the President each year. The President 

blocked each transaction.  In two cases, the ultimate owners of the acquiring company were Chinese 

acquirers, and in the third case, the national security risk was largely from Chinese competition in the 5G 

telecommunications sector. 

Withdrawn Notices 

Of the 172 notices filed in 2016, 6 were voluntarily withdrawn from CFIUS consideration during the initial 

30-day review and 21 were voluntarily withdrawn during the subsequent 45-day investigation phase.  The 

Annual Report noted that parties resubmitted notices in 2016 and 2017 in 15 of these instances.  In 4 

instances, the parties withdrew the notice and abandoned the transaction after CFIUS could not identify 

mitigation measures to resolve the national security concerns or parties chose not to accept the proposed 

mitigation measures.  In 9 instances, parties abandoned the transactions for failing to satisfy CFIUS 

requirements or for commercial reasons. 

Of the 237 notices filed in 2017, 7 were voluntarily withdrawn during the initial 30-day review and 67 were 

voluntarily withdrawn during the subsequent 45-day investigation phase.  The Annual Report noted that 

parties resubmitted notices in 2017 and 2018, in 44 of these instances.  In 24 instances, the parties 

withdrew the notice and abandoned the transaction after CFIUS could not identify mitigation measures to 

resolve the national security concerns or parties chose not to accept the proposed mitigation measures.  

In 6 instances, parties abandoned the transactions for failing to satisfy CFIUS requirements or for 

commercial reasons. 

Of the 229 notices filed in 2018, 66 total notices were withdrawn.  45 notices were withdrawn and refiled.  

In 17 instances, the parties withdrew the notice and abandoned the transaction after CFIUS could not 

identify mitigation measures to resolve the national security concerns or parties chose not to accept the 

proposed mitigation measures.  In 4 instances, parties abandoned the transactions for failing to satisfy 

CFIUS requirements or for commercial reasons. 

The number of abandoned transactions due to CFIUS concerns is an unprecedented departure from past 

CFIUS practice.  It likely reflects the increased scrutiny of Chinese investments under the Trump 

Administration and the skepticism that national security risks from certain transactions (mostly Chinese) 

can be adequately mitigated by agreement.  Secondarily, it also likely reflects CFIUS delay and inaction 

on certain cases during the early months of the Trump Administration, as policy was being developed and 

many political positions remained vacant.  The decrease in notices withdrawn and deals abandoned in 

2018 may be due to reduced Chinese investment, largely as a result of CFIUS concerns.  However, the 

number of withdrawn notices is still objectively high and generally similar to 2017, potentially reflecting a 

new CFIUS “normal.” 

Mitigation Measures 

In 2016, 18 (or 13%) of the covered transactions were approved by CFIUS subject to the acceptance of 

mitigation arrangements.  In 2017, that number was 29 (or 12%) of the covered notices. 

Pursuant to these arrangements, the parties are required to take one or more of the following actions: 

 Prohibiting or limiting the transfer or sharing of certain intellectual property, trade secrets, or 

know-how; 
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 Ensuring that only authorized persons have access to certain technology and information; 

 Establishing a Corporate Security Committee and other mechanisms to ensure compliance with 

all required actions, including the appointment of a U.S. Government (“USG”) approved security 

officer or member of the board of directors and requirements for security policies, annual reports, 

and independent audits; 

 Establishing guidelines and terms for handling existing or future USG contracts, USG customer 

information, and other sensitive information; 

 Ensuring that only U.S. persons handle certain products and services, and ensuring that certain 

activities and products are located only in the U.S.; 

 Assurances of continuity of supply for defined periods, and notification and consultation prior to 

taking certain business decisions, with certain rights in the event that the company decides to exit 

a business line. Establishing meetings to discuss business plans that might affect USG supply or 

national security considerations; 

 Notifying security officers or relevant USG parties in advance of foreign national visits to the U.S. 

business. 

Notably, the first measure above (prohibiting or limiting the transfer or sharing of certain intellectual 

property, trade secrets, or know-how) was a new condition not included in past annual reports.  CFIUS 

member agencies also have various procedures to monitor compliance with the mitigation arrangements 

that companies are subject to, including: 

 Periodic reporting to USG agencies by the companies; 

 On-site compliance reviews by USG agencies; 

 Third-party audits when required by the terms of the mitigation measures; and 

 Investigations and remedial actions if anomalies or breaches are discovered or suspected. 

Industry Sectors 

As in previous years, notices were filed in connection with transactions in a wide variety of sectors, with 

the bulk of transactions in the manufacturing, finance, information, and services sectors.  The notices filed 

in 2016 and 2017 were divided among four industry sectors as follows: 

Sector 2016 2017 

Manufacturing 39% 35% 

Finance, Information, and Services 40% 46% 

Mining, Utilities, and Construction 10% 12% 

Wholesale Trade, Retail Trade, and Transportation 11% 8% 

This is the first time since 2009 that a plurality of filings were in the Finance, Information, and Services 

sector rather than in Manufacturing, which fell slightly by percentage in 2016 and 2017.  This may reflect 

an increased focus by CFIUS on sensitive data. 
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The Manufacturing subsector with the most notices was again Computer and Electronic Product 

Manufacturing, at 37% and 33% of the filings in the Manufacturing sector in 2016 and 2017, respectively.  

Machinery Manufacturing, Chemical Manufacturing, and Transportation Equipment Manufacturing were 

other large subsectors of filings.  In the Wholesale Trade, Retail Trade, and Transportation sector, the two 

largest subsectors in both years were Merchant Wholesalers, Durable Goods, and Support Activities for 

Transportation (28% and 22% in 2016 and 33% for both in 2017).  The Finance, Information, and 

Services subsector with the most notices was again Professional, Scientific, and Technical Services (29% 

in 2016 and 37% in 2017). Other subsectors with a large number of notices include Publishing Industries, 

Telecommunications, and Real Estate. 

Critical Technologies 

In 2016 and 2017, CFIUS found that 178 cases involved acquisitions of U.S. critical technology 

companies, with acquirers from 36 countries and territories.  The countries with the highest number of 

notices regarding critical technology were as follows: 

Country 2016 2017 

China 17 21 

Canada 8 7 

Japan 8 10 

France 5 9 

United Kingdom 3 12 

Most cases involved activities in the Professional Services and Computers and Electronics sectors. 

The Annual Report noted that foreign governments are “extremely likely” to attempt to obtain critical U.S. 

technologies.  The Report noted that was a “growing and persistent threat” to U.S. economic security. 

If you have any questions regarding CFIUS or how it may affect your business, please reach out to the 

contacts listed below. 

* * * 
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This alert is not intended to provide legal advice, and no legal or business decision should be based on its 

content. If you have any questions about the contents of this alert, please call your regular Fried Frank 

contact or the attorneys listed below: 

Contacts: 

Washington, D.C. 

Michael T. Gershberg  +1.202.639.7085 michael.gershberg@friedfrank.com  
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Fried Frank’s International Trade and Investment Group regularly represents clients in international 
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particularly in relation to matters that implicate the U.S. government's regulation of international business 

activities, such as the Committee on Foreign Investment in the United States (CFIUS), economic 
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