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CIVIL FALSE CLAIMS ACT:  In the Aftermath of 
the Granston Memo, Courts Wrestle with the 
Proper Review Standard for Government 
Dismissal Motions 

There is no proof yet of an actual tsunami of government dismissal motions in False Claims Act qui tam 

cases following the “Granston Memo.”  However, a spate of recent filings has generated a ripple effect, 

forcing lower courts to weigh in on the applicable review standards for such motions and raising a 

constitutional question in the process. 

The 1986 amendments to the False Claims Act specifically authorize the government to dismiss qui tam 

suits, over a qui tam relator’s objection, as long as the relator receives notice and an opportunity for a 

court hearing.  See 31 U.S.C. § 3730(c)(2)(A) (“[t]he Government may dismiss the action notwithstanding 

the objections of the person initiating the action if the person has been notified by the Government of the 

filing of the motion and the court has provided the person with an opportunity for a hearing on the 

motion”).  As with other provisions of the “terribly drafted” statute, see FraudMail Alert No. 19-03-20, the 

text of the statute offers no express guidance as to the purpose of that hearing opportunity or what 

standards and burdens apply. 

While the government rarely exercised its dismissal authority in the first 30 years following the 1986 

amendments to the FCA, in the few cases that did arise, the circuit courts filled the void with two 

competing judicial review standards.  In the Ninth and Tenth Circuits, if a relator objects, the government 

must demonstrate a valid purpose for the dismissal.  At the other end of the spectrum, the D.C. Circuit 

takes a hands-off approach, reasoning that the government’s discretion to dismiss qui tam actions is 

“unfettered.”  Despite the differing standards, the end results have been uniform:  In the approximately 20 

years that these two standards of review have been in place, no circuit court has sustained a relator’s 

objection to a government dismissal motion under Section 3730(c)(2)(A). 

Fast forward to today:  Following issuance of the so-called “Granston Memo” in January 2018, the 

Department of Justice now appears to be flexing its dismissal authority muscle.  See Justice Manual § 4-

4.111 (incorporating the Granston Memo).  This has caused more lower courts to assess the standards.  

The resulting decisions raise issues that have been looming since courts began interpreting the 1986 

amendments—i.e., statutory construction and separation of powers.  But the circuit split remains, and 

some district courts seem to be widening that split by applying an even more stringent variant of the Ninth 

Circuit’s test, one that more closely examines the government’s process for arriving at its decision, 

including consideration of whether the government adequately investigated the qui tam claims before 

http://www.friedfrank.com/index.cfm?pageID=28&aID=9
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seeking dismissal.  And, the Ninth Circuit likely will address this issue again, as the government has 

appealed a recent district court decision denying the government’s motion to dismiss. 

Two Long-Standing Dismissal Standards Articulated by the Circuits 

In United States ex rel. Sequoia Orange Co. v. Baird-Neece Packing Corp., 151 F.3d 1139 (9th Cir. 

1998), the Ninth Circuit held that the “hearing” requirement in Section 3730(c)(2)(A) authorizes judicial 

review of the dismissal decision, and the court adopted a rational relation standard for the exercise of the 

government’s dismissal authority.  In particular, the court imposed a two-step test for dismissal: (1) 

identification of a valid government purpose, and (2) a rational relation between that purpose and 

dismissal.  Once the government makes this showing, the burden shifts to the relator to demonstrate that 

dismissal is “fraudulent, arbitrary and capricious, or illegal.”  Id. at 1145.  See United States ex rel. 

Ridenour v. Kaiser-Hill Co., 397 F.3d 925 (10th Cir. 2005) (applying the Sequoia Orange standard, finding 

the government’s interest in timely closure of the Rocky Flats Superfund site satisfied that standard, and 

dismissing qui tam claims over relator objections); FraudMail Alert No. 05-02-11 (discussing Ridenour). 

Subsequently, however, in Swift v. United States, 318 F.3d 250, 252, 253 (D.C. Cir. 2003), the D.C. 

Circuit specifically rejected the more searching standard set by the Ninth Circuit.  Instead, the D.C. Circuit 

held that the government has an “unfettered right to dismiss” the qui tam action, subject to a possible 

exception for “fraud on the court.”  The court found support for this holding in the statutory language, 

which suggests the absence of judicial constraint, and in the presumption that government decisions not 

to prosecute are unreviewable.  The court interpreted the hearing requirement as simply giving the relator 

“a formal opportunity to convince the government not to end the case.”  Id. at 253. 

Recent Decisions Apply a Stringent Version of the Ninth Circuit’s Standard 

Last week, in the absence of Third Circuit precedent addressing this issue, a district court in that circuit 

opted to apply the Ninth Circuit’s Sequoia Orange standard to the government’s motion to dismiss the qui 

tam relator’s action in United States ex rel. Harris v. EMD Serono, Inc., No. 16-5594, 2019 WL 1468934 

(E.D. Pa. Apr. 3, 2019).  The relator, a limited liability company, together with a subsequently-added 

individual relator who had been a drug company employee, brought qui tam claims against 

pharmaceutical companies, marketing consultants, and specialists, alleging that they improperly 

marketed a multiple sclerosis medication through a scheme that paid kickbacks in the form of free nursing 

and reimbursement support services.  The same limited liability company relator brought multiple qui tam 

actions making similar allegations in eight judicial districts, and the government moved to dismiss the 

relator’s twelve actions filed against dozens of defendants. 

In addressing the relators’ objection, the district court in Harris adopted the Sequoia Orange standard.  

The court reasoned that Section 3730(c)(2)(A)’s hearing requirement would be superfluous if the 

government’s right to dismiss is “unfettered” (as argued by the government) and that “[r]equiring some 

justification, no matter how insubstantial . . . acts as a check against the Executive from absolving a 

fraudster on a whim or for some illegitimate reason.”  2019 WL 1468934, at *4. 

The district court concluded that the relators failed to show that the government’s reasoning—that the 

allegations conflicted with important policy and enforcement prerogatives because defendants’ 

educational support and access to nurses were not remuneration, but were “appropriate and beneficial” to 

federal healthcare programs and beneficiaries—was arbitrary.  The court also found that the legitimacy of 

the government’s purpose was bolstered by the substantial time and resources the government spent on 

these qui tam suits, including an 18-month investigation of the allegations in the Harris case, and by the 

government’s interest in conserving government resources. 

https://www.friedfrank.com/siteFiles/ffFiles/fm050211.pdf
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In United States ex rel. Thrower v. Academy Mortgage Corp., No. 16-cv-02120-EMC, 2018 WL 3208157 

(N.D. Cal. June 29, 2018), however, the district court applied Sequoia Orange and rejected the 

government’s dismissal decision.  The district court found that the government had failed to investigate 

the relator’s amended allegations (after investigating the allegations in the original complaint).  See 

FraudMail Alert No. 18-07-09. 

The government has appealed the Thrower decision to the Ninth Circuit.  In the appeal, the government 

argues that the court’s rejection of the government’s decision to discontinue litigation that the government 

determined would be unduly burdensome and “an unwise use of public resources,” and the court’s 

demand for a “full investigation” of the relator’s amended allegations to determine their merit, overstepped 

the bounds of Sequoia Orange’s rational basis review standard: 

The error of the district court’s “full investigation” requirement is demonstrated by 

Sequoia Orange itself.  Such an investigation is relevant to establishing whether a 

relator’s allegations have merit.  Yet in Sequoia Orange, this Court permitted dismissal 

where the government presumed the claims were meritorious but explained that the need 

to conserve public resources nonetheless warranted dismissal of those claims. 

See Opening Brief for the United States, United States ex rel. Thrower v. Academy Mortgage Corp. at 36, 

No. 18-16408 (9th Cir. filed Mar. 15, 2019). 

Potential Constitutional Question 

In its Thrower appeal, the government notes that the Executive Branch has the “constitutional 

responsibility to ‘take Care that the Laws be faithfully executed” under Article II, § 3 of the Constitution, 

and that “judicial entanglement in the core decisions of another branch of government,” such as the 

district court’s second-guessing of the government’s decision not to prosecute in Thrower, is inconsistent 

with these principles.  Br. at 25 (quoting United States v. Redondo-Lemos, 955 F.2d 1296, 1299-1300 

(9th Cir. 1992)).  Notably, the government’s appeal in Thrower does not argue that Sequoia Orange was 

wrongly decided; the government apparently is reserving the “unfettered discretion” argument for a future 

situation.  It instead suggests that the Sequoia Orange standard is acceptable as long as courts apply it 

deferentially. Br. at 22.  However, the constitutional concern raised by the government in the Thrower 

appeal was part of the reasoning of the D.C. Circuit in establishing the “unfettered discretion” standard.  

See Swift, 318 F.3d at 252-53; see also John T. Boese & Douglas W. Baruch, Constitutional Challenges 

to the FCA’s Qui Tam Mechanism:  Ripe for a Revival? Washington Legal Found., Critical Legal Issues 

Working Paper Series No. 206 (Feb. 2018). 

What to Watch 

In addition to the Thrower appeal discussed above, anyone interested in this topic should track the 

government’s recently-filed motion to dismiss in United States ex rel. Campie v. Gilead Scis., Inc. No. C-

11-0941 EMC (N.D. Cal.).  That case is pending before the same district court judge who decided 

Thrower. 

* * * 

https://www.friedfrank.com/siteFiles/Publications/FFFraudMailBumpyRoadforGovernmentEffortstoDismissQuiTamSuits.pdf
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