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Commission Imposes Its First Fine for the
Partial Implementation of a Notified Transaction
On 27 June 2019, the European Commission (“Commission”) announced that Canon, a Japan-based
imaging and optical products manufacturer, has been fined €28M (US$33M) for “jumping the gun” in its
acquisition of Toshiba’s medical unit (“TMSC”) before securing EU antitrust clearance.
This decision comes one year after the Commission imposed its highest ever gun-jumping fine on Altice
on 24 April 2018 in its 2015 acquisition of PT Portugal 1. The Commission issued a statement stressing
that companies have to respect competition rules and procedures, and are obliged to notify and wait for
approval before a merger can go ahead.
The Commission’s Investigation
In 2016, Canon notified the Commission of its plan to acquire TMSC from Toshiba. The Commission
subsequently unconditionally cleared the transaction. In 2017, following a third party complaint, the
Commission commenced an investigation that has lasted over three years, during which the Commission
has assessed whether Canon had in fact acquired any influence or control over TMSC prior to obtaining
EU clearance.
According to the Commission’s press release dated 27 June 2019 2, Canon had breached EU merger
rules by using a “warehousing” two-step transaction structure involving an interim buyer to purchase the
company prior to obtaining approval:
First step: the interim buyer acquired 95% in the share capital of TMSC for €800 (US$945) and Canon
paid €5.28B (US$6.23B) for the remaining 5% of the shares and share options over the interim buyer's
stake. This step was carried out prior to notification to or approval by the Commission.
Second step: following EC clearance, Canon exercised its pre-merger share options, acquiring 100% of
the shares of TMSC.
Together, in the Commission’s view, these steps formed a single notifiable merger as Canon had partially
implemented its acquisition before notifying the Commission and obtaining EU approval. The Commission
considered that Canon breached both the notification requirement and standstill obligation under the
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EUMR 3, and took into account the fact that the transaction was cleared unconditionally when calculating
the gravity of the infringements.
The Commission justified the €28M fine as proportionate and deterrent due to the seriousness of the
infringement to reflect Canon’s breach of both (i) the notification requirement and (ii) the standstill
obligation.
Canon had previously been fined by two additional competition agencies for using this transaction
structure: China’s Ministry of Commerce (“MOFCOM, now “SAMR”) 4 and the US Department of Justice
(“DoJ”) 5, although for considerably lower amounts (i.e. CNY 300K (€38K; US$45K) and US$5M (€4.2M)
respectively).
Legal Background: Gun-Jumping
The EU, Chinese and the US regimes, along with many other merger regimes around the world, are
“suspensory,” i.e. they require that merging companies notify the regulator of anticipated mergers that
meet the thresholds (the ‘notification requirement’), and that they not implement them until cleared by the
regulator (the ‘standstill obligation’).
From the regulator’s perspective, the purpose of this is to prevent any irreparable negative impact of
transactions on the market, pending the outcome of the regulatory investigation. In practice, this means
that there are limits on what can be done by a purchaser, vis-à-vis the target, between signing a deal and
closing a deal.
Practical Implications
Regulators require that parties to a merger remain separate and independent entities until the transaction
is closed. Therefore, pre-merger coordination and information exchanges can potentially violate these
rules – as the rules prohibit a purchaser from taking control of the target prior to the expiration or
termination of the prescribed waiting periods.
In addition, the pre-merger exchange of competitively sensitive information and the coordination of
otherwise competitive businesses parties can also potentially violate antitrust laws – should they diminish
pre-closing competition between the parties.
Therefore, although it is acceptable to engage in planning for post-merger integration, under no
circumstances should integration plans be implemented prior to closing. The parties must remain
separate and independent economic actors until the deal is closed.
Procedural Review
The Commission, alongside other antitrust regulators, is taking an increasingly tougher stance on gunjumping.
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On 24 April 2018, the Commission imposed a record fine of €124.5M (US$152.3M) on Altice, the
Dutch cable and telecommunications company, for implementing its 2015 acquisition of PT
Portugal before obtaining merger clearance from the Commission.



On 20 July 2018, the UK’s Competition and Markets Authority (“CMA”) announced its first
decision to fine a party for gun-jumping. The CMA imposed a penalty of £100,000 (€113,031;
US$133,490) on Electro Rent Corporation for failure to comply with an interim standstill obligation
while its completed merger with Microlease was being investigated by the competition regulator. 6



On 26 October 2017, the General Court (“GC”) dismissed an appeal lodged by Marine Harvest, a
Norwegian seafood company, against a €20M (US$23.6M) fine from the Commission for
implementing its acquisition of Morpol before obtaining the required clearance. 7 In its decision,
the GC confirmed that Marine Harvest’s minority stake of 48.5% in Morpol would have led to de
facto control, due to the dispersion of remaining shares and previous low shareholder attendance
patterns.

Further Commentary
In lieu of formal guidance, the recent influx of gun-jumping cases is indicative of the Commission’s
position in protecting serious breaches of the merger control regime. In the European Court of Justice’s
(“ECJ”) 2018 judgment of KPMG’s acquisition over EY 8, the ECJ took a wide view that the standstill
obligation must be interpreted according to its purpose, and that parties would only breach gun-jumping
rules where the transaction “in whole or in part, in fact or in law, contributes to the change of control of the
target undertaking”. 9 The Canon/Toshiba case demonstrates the Commission’s narrow approach to
warehousing structures, and further blurs the line between how (a) gun-jumping (i.e. Canon/Toshiba) and
(b) the legitimate preparation of mergers (i.e. KPMG/EY) are interpreted in EU merger agreements where
“warehousing” is concerned.
Ultimately, the deal did not resolve significant competition concerns. Over a three-year span, the
Commission’s investigation has been quite extensive in its devotion to time and resources, and has
imposed a steep fine in comparison to other jurisdictions for sidestepping regulatory requirements. The
lowest fine for this infringement has been a warning issued by the Japanese Fair Trade Commission
(“FTC”), followed by the DoJ and SAMR, which collectively, amounted to approximately only 15% of the
Commission’s fine. The extremity of the Commission’s fine has led to Canon appealing the issue to the
ECJ.
The EU 2008 Consolidated Jurisdictional Notice commented on two mechanisms brought up by the deal.
(1) Transactions where an undertaking is “parked” with an interim buyer can amount to a partial
implementation of a single concentration if the transaction ultimately leads to a lasting acquisition of
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control by the ultimate buyer, 10 and (2) generally, share options alone do not confer control and are not
notifiable, providing there has been compliance with the EU jurisdictional notice (“an option to purchase or
convert shares cannot in itself confer sole control”) 11.
While the parties did notify to the relevant competition authorities, they did so by relying on a mechanism
that deliberately attempted to circumvent filing requirements. This is evidenced by (1) the amount of time
in between steps one and two of the transaction, and (2) the amount in comparison of how the shares
were valued.
In addition, the first step of the two-step transaction that Canon adopted required notification prior to
approval as per the jurisdictional rule (1) on “parking”. Thus, Canon is in breach of the jurisdictional rule
by its implementation of this first step. The second step of the two-step transaction was implemented
post-notification. This step in itself, as per the jurisdictional rule above, (2) would not have required
notification prior to approval, but when paired together with the first step, amounting to control, would
trigger pre-filing notification requirements.
This decision comes as a warning to companies to be more cautious when using option structures, and
comes as a guidance on how to stay compliant with EU merger regulations. Key takeaways from this
case include that warehousing structures can in fact constitute a gun-jumping risk, even in situations
where the ultimate buyer does not exercise control over the target prior to antitrust clearance.
Additionally, share options alone do not trigger an infringement, and are only notifiable if paired with an
interim buyer agreement, where the first step of the transaction is viewed as the final transaction financed
by the ultimate buyer.
*

*

*
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