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DOJ Sues to Block Penguin Random House 
from Acquiring Simon & Schuster Based on 
Concerns That the Combined Firm Would Have 
Too Much Purchasing Power 

On November 2, 2021, the Antitrust Division of the Department of Justice (“DOJ”) sued to block the 

acquisition of Simon & Schuster by Penguin Random House.1  The case is notable because it alleges a 

loss of competition in the purchase of publishing rights from top-selling authors (i.e., a “monopsony” 

concern), excludes as meaningful competitors all but the largest publishing firms, and contends that 

permitting the merger to proceed would facilitate coordination among the remaining large publishers. 

This lawsuit, as well as other recent actions by the antitrust agencies, highlights the need for merging 

parties to take a comprehensive view when assessing antitrust risk, including concerning topics that have 

not been traditionally litigated in the merger context, and to conduct careful pre-signing planning to 

navigate the current enforcement environment. 

DOJ’s Complaint 

According to the complaint, Penguin Random House and Simon & Schuster compete head-to-head to 

acquire publishing rights to books, in particular competing based on the advances and royalties paid to 

authors of top-selling books. 

Citing the parties’ internal documents, DOJ characterizes the book publishing market as being 

“dominated by the Big Five publishers” — Penguin Random House, Simon & Schuster, HarperCollins, 

Hachette, and Macmillan Publishing — and emphasizes that smaller publishers have limited ability to 

compete with the “Big Five” for rights to publish top-selling books due to a lack of “prestige, reputation, 

experience, and ability to maximize the book’s chances of becoming commercially successful.”  According 

to the DOJ’s calculations, the transaction would give the combined company a market share of 

approximately 50% for the acquisition of publishing rights of anticipated top-selling books, with the next 

largest publisher less than half that size. 

Although the parties have not yet filed an answer to the complaint, they have made public statements 

stressing the proposed deal’s pro-competitive justifications and emphasizing that DOJ has not found nor 

does it allege “that the combination will reduce competition in the sale of books.”2 

As described above, the DOJ’s complaint is notable for three reasons. 
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Monopsony Allegations 

The DOJ’s complaint focuses primarily on monopsony allegations, i.e., the power of the combined 

company in the purchase of publishing rights, rather than the sale of books to retailers and consumers.  

This means that the government’s lawsuit serves primarily to protect sellers, in this case top-selling 

authors.  While upstream harm to authors is the focus, DOJ also alleges that such harm will ultimately 

affect consumer buyers as well, specifically by reducing “the quantity and variety of books published.” 

This case continues the increasing government focus on monopsony issues, particularly in the labor 

markets (e.g., agreements between employers not to “poach” each other’s employees, such as the 2018 

DOJ lawsuit against Knorr-Bremse/Westinghouse3) but also more generally in mergers, both in consent 

decrees (e.g., DOJ’s 2017 consent decree with Danone/WhiteWave,4 DOJ’s 2014 consent decree with 

Tyson/Hillshire5), and to a lesser degree, in litigated cases (e.g., DOJ’s 2016–2017 challenge of the 

Anthem/Cigna merger6). 

Focus on Large Publishers 

The complaint focuses on alleged harm to top-selling authors attempting to sell the rights to their books.  

These authors require “prestige, reputation, [and] experience,” which DOJ alleges can only be provided 

by the largest publishers.  With its decision to narrow its focus to best-selling authors and limit the 

competitive set to the largest publishers only, DOJ reduced the number of potential competitors from 

hundreds7 to just five. 

This focus on a narrow product market consisting of larger or more sophisticated parties (i.e., top-selling 

authors’ book rights) continues an enforcement trend at the antitrust agencies over the last several years.  

For example, in the FTC’s successful challenge of the Sysco/US Foods transaction in 2015, the agency 

alleged harm to “national customers,” defined as customers with “numerous facilities dispersed nationally 

or across multiple regions of the United States” that need to negotiate food purchases across 

geographically dispersed locations and with consistent contract terms.8  The FTC alleged that Sysco and 

US Foods were the only two distributors with a nationwide network capable of best serving those national 

customers, thereby excluding numerous regional and local competitors.  Similarly, in the FTC’s successful 

challenge of the Staples/Office Depot merger in 2015–2016, the FTC alleged that Staples and Office 

Depot were the only options for large B2B customers buying office supplies for facilities in multiple 

regions across the country, thereby excluding smaller competitors.9 

Coordination Among Publishers 

DOJ also alleges that by reducing the number of large publishers from five to four, the proposed 

acquisition would facilitate coordination among the remaining large publishers, citing a 2012 lawsuit 

where a court found that Penguin and Simon & Schuster (among other publishers) and Apple engaged in 

a conspiracy to raise e-book prices.10  DOJ alleges that the structure of the publishing market is 

conducive to coordinated behavior, stating that “[i]nformation about rival publishers’ actions is widely 

available in this industry” and “communications between employees of rival publishers is common.”  

These potential harms from “coordinated effects” are distinct from the more common allegation in recent 

merger enforcement on “unilateral effects” arising from the loss of competition between the merging 

parties alone.  Coordinated effects occur when a merger results in a competitive environment where the 

remaining firms could more easily coordinate on price or other dimensions of competition. 

Although the antitrust agencies have challenged transactions based in part on coordinated effects 

theories — for example in the FTC’s challenge of the proposed 2019 joint venture between Arch Coal and 
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Peabody Energy11 or the FTC’s 2001–2002 challenge of Diageo’s proposed acquisition of Vivendi’s 

Seagram wine and spirits business12 — it has been far more common recently for the agencies to 

challenge a transaction based on unilateral effects theories relating to the ability of the merged firm on its 

own to raise prices or engage in other anticompetitive actions post-transaction. 

Practice Tips 

Going forward, parties should be mindful that comprehensive pre-signing analysis of the antitrust risks 

posed by a potential transaction must account for not just the potential impact of the transaction on 

downstream customers of the merging parties, but also the upstream suppliers.  The views of these and 

other constituencies, as well as the parties’ own internal strategic planning documents, are key aspects of 

the antitrust review process.  With careful planning, parties can best position themselves for a successful 

antitrust review process. 
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