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INSIDE: NEW EU RULES ON DISTRIBUTION AGREEMENTS – OFT’S CRIMINAL INVESTIGATION COLLAPSES – EU DEVELOPMENTS – TOBACCO COMPANIES FINED £225M 

BROKE AND CAN’T PAY: 
Two recent cartel decisions in which defendants have received reductions in fines because 
of economic hardship have led some to wonder if new Competition Commissioner Joaquín 
Almunia might prove more lenient than his predecessor.

ALMUNIA TAKES OVER FROM KROES
Joaquín Almunia took over from Neelie Kroes as the new EU Competition Commissioner in February 
2010. Kroes imposed record fines of almost €10 billion on cartel participants during her tenure and 
built up a zero-tolerance reputation. Under EU law, the European Commission (“EC”) can impose 
fines of up to 10% of global annual revenues on companies involved in cartels and other  
antitrust violations.

Almunia has a background in economics and was formerly leader of the Spanish Socialist 
party. He has stressed that he is keen to continue the policy of his predecessor of imposing 
tough cartel fines. But in his first two cartel decisions, Almunia has allowed reductions 
in fines of up to 75% to take account of financial difficulties experienced by certain 
cartel members. While these decisions give mixed signals on the direction Almunia’s 
leadership will take, companies should not  
expect a sea-change in the EC’s fining policy.

EC AVOIDS PUSHING COMPANIES INTO BANKRUPTCY 
In June 2010, the EC fined 17 bathroom equipment manufacturers a 
total of  €622 million for participating in a price-fixing cartel. The EC 
found that cartel  members coordinated prices for bathroom fixtures 
and fittings for over 12 years. The biggest fine of €326 million 
was imposed on US company Ideal Standard. However, the 
fines of three cartel members were reduced by 50% and those 
of another two by 25% given their difficult financial situation. 

REDUCED FINES UNDER ALMUNIA?
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A week later the EC announced another 
infringement decision, this time turning 
to the construction industry and fining 
producers of prestressing steel. This cartel 
covered most of the EU and continued 
for almost 20 years, in which time the 
participants fixed prices, allocated clients  
and exchanged sensitive commercial 
information. The EC fined 17 companies  
a total of €518 million. In this case, the  
EC granted reductions in fines to three 
companies due to financial hardship, with  
one of the fines reduced by 75%.

Almunia has made it clear that he does not 
want cartel fines to push companies into 
bankruptcy. But this is a high threshold to 
satisfy. In the two cases described above, 
the EC rejected 15 other applications for 
fine reductions due to financial difficulties. 
Deterring companies from engaging in cartel 
activity remains the EC’s top priority. For 
example, in the prestressing steel case, the 
EC increased the fine imposed on ArcelorMittal 
by 60% because the company has already 
recieved two cartel fines in the steel sector.

FIRST CARTEL SETTLEMENT
Meanwhile, in May 2010, ten producers of 
computer memory chips (DRAMs) agreed to 
pay the EC a reduced fine of €331 million 
in return for admitting to having engaged in 
an illegal cartel. This is the first time the EC 
has settled with cartelists after introducing 
the settlement procedure in 2008 in order 
to encourage the faster resolution of cases. 
Settlement means that a company “pleads 
guilty” to participating in a cartel in exchange 
for a fine reduction. However, the reduction 
in fine granted by the EC in exchange for the 
admission of guilt by cartel members is only 
10%. By contrast, a cartel member may avoid 
a fine altogether by “blowing the whistle” to 
inform the EC of the existence of a cartel.

Safe harbour for distribution  
agreements
In 1999, the EC implemented a “block exemption” 
regulation for supply and distribution agreements. If 
these agreements satisfied certain conditions they were 
deemed to comply with EU antitrust laws. This block 
exemption expired in 2010 and has been replaced by 
a new set of rules.

The new rules, like the old ones, provide that supply 
and distribution agreements qualify for an antitrust 
safe harbour if the following conditions are met:

•  First, both the supplier’s and the buyer’s market 
shares should not exceed 30%. Previously, only 
the supplier’s share was taken into account and 
this sometimes allowed powerful buyers to impose 
restrictive terms on their suppliers. Under the new 
rules, the buyer’s share should also be taken into 
account. This share should be calculated in the 
market in which the buyer purchases the contract 
products (rather than the downstream market in 
which the buyer is active).

•  Second, to qualify for the safe harbour, the 
agreement must not contain certain blacklisted 
clauses. For example, the supplier should not 
be able to impose minimum resale prices on 
its distributors. Similarly, exclusive distribution 
agreements should not prohibit “passive sales”, 
i.e., distributors should be allowed to respond  
to unsolicited sales enquiries received from 
customers located outside of their territories.

A new regulation that entered into force on 1 June 2010 means 
that large retailers must re-assess their contracts with suppliers. 
Meanwhile the rules on resale price maintenance have been 
softened and cross-border internet sales encouraged.

NEW EU RULES 
 ON DISTRIBUTION AGREEMENTS

A supply or distribution agreement that does not 
meet the conditions does not qualify for the safe 
harbour. Such an agreement is not automatically 
exempted and its conformity to antitrust laws  
needs to be examined on a case by case basis.

New guidelines encourage  
online sales
The new rules are accompanied by updated 
guidelines. The guidelines contain important new 
developments regarding online sales. They make 
it clear that suppliers must not prevent distributors 
from receiving unsolicited online enquiries 
and orders from customers located outside the 
distributor’s exclusive territory. Similarly, suppliers 
must not compel distributors to limit the proportion 
of online sales or to charge higher prices  
for products sold online.

The EC has also softened its position in relation to  
resale price maintenance (“RPM”). RPM clauses 
imposing minimum resale prices are normally 
blacklisted. However, the new guidelines identify  
a limited number of situations in which such clauses 
may be justified (e.g., if RPM is necessary for the 
introduction of a new brand, or to facilitate a short 
term low price campaign). This brings the EC more 
into line with recent US case law.

No more special treatment for  
new car distribution
The EC has also decided to phase out special 
antitrust rules relating to the sale of new cars. As 
of 1 June 2013, agreements relating to the sale 
of new vehicles will become subject to the general 
rules described above. Previously the industry was 
seen as not being sufficiently competitive so stricter 
rules were in force. Agreements relating to the 
sale of spare parts and the provision of repair and 
maintenance services however will remain subject 
to additional sector specific conditions as they are 
considered not yet fully competitive markets. The EC 
has published separate guidelines regarding motor 
vehicle distribution.



OFT’S LANDMARK INVESTIGATION COLLAPSES
In May 2010, the prosecution by the UK’s Office of Fair Trading (“OFT”) of four British Airways (“BA”) executives collapsed after 
the defence uncovered crucial new evidence. This is a major setback for the OFT’s anti-cartel enforcement.

ORACLE WINS MYSQL BATTLE
The EC has unconditionally approved the acquisition 
of US-based Sun Microsystems by US software group 
Oracle. Oracle is the leading proprietary database vendor 
while Sun Microsystems controls MySQL, the world’s 
leading open source database. The database market 
is highly concentrated with Oracle, IBM and Microsoft 
accounting for around 85% of the market (by revenue). 
Customers expressed concerns that post-transaction 
Oracle could remove MySQL from the market. However, 
the EC found that alternatives existed to MySQL such as 
PostgreSQL (another open source database). The EC also 
took into account Oracle’s public pledge to continue to 
release future versions of MySQL under the open source 
licence. The EC also found that Oracle would not have the 
incentive to restrict competitors’ access to Java software 
development platform, owned by Sun.

The EC’s review generated considerable controversy. The US 
Department of Justice and a bipartisan group of 59 US senators 
lobbied the EC in favour of clearance. However, several operators 
complained about the transaction and Monty Widenius, founder  
of MySQL, has recently appealed the clearance decision.

EC CLEARS JV BETWEEN ORANGE AND T-MOBILE
The EC has given the green light to the joint venture between 
France Télécom’s Orange and Deutsche Telekom’s T-Mobile 
UK operations. The transaction reduces the number of major 
operators in the UK mobile market from five to four and creates 
a market leader with a share of around 37%. The EC made 
its clearance conditional upon the amendment of the network 
sharing agreement between T-Mobile and Hutchison 3G. 3G 
is one of the parties’ main competitors in the UK and the 
amended agreement ensures 3G’s ability to compete in the 
mobile market. The parties also promised to divest a quarter 
of their combined spectrum in the 1800 MHz band, which is 
one of three frequency bands used for mobile communication 
in the UK.

EU DEVELOPMENTS

EC APPROVES KRAFT’S TAKEOVER OF CADBURY
The EC has cleared the acquisition by US-based Kraft of  
British confectionery group Cadbury. While both parties are 
major players in the European chocolate confectionery industry, 
their activities are complementary rather than overlapping. 
Kraft has a very strong presence in continental Europe (with 
brands such as Milka and Toblerone), but not in the UK and 
Ireland, where customers prefer traditional British chocolate. 
Cadbury is the market leader in the UK and Ireland (with its 
Dairy Milk brand) but has limited market shares outside of 
these countries. As a result, the EC approved the transaction 
subject only to minor conditions (the divestment of Cadbury’s 
Polish and Romanian businesses).

ENERGY GROUPS SETTLE INVESTIGATIONS
The EC has recently accepted remedies offered by two major 
European energy groups. In March 2010, the EC accepted  
EDF’s commitments aimed at opening the French electricity 
market to competition. In particular, EDF undertook to limit 
the duration of its supply contracts with large customers to 
five years and to make these contracts non-exclusive. In May 
2010, the EC accepted E.ON’s undertaking to open up its gas 
transmission networks to third parties in Germany. The EC 
therefore closed its investigations into abuses of dominance 
allegedly committed by EDF and E.ON.

The EC’s investigations were launched in 2006 in the wake  
of its energy sector inquiry. The EC has also investigated  
the activities of several other energy giants. In 2009, GDF  
Suez and RWE offered commitments regarding their gas 
activities while E.ON undertook to divest its electricity 
transmission network.

BA and Virgin Atlantic accused  
of price-fixing
Since 2006, the OFT has been investigating an alleged 
arrangement between BA and Virgin Atlantic to fix the 
level of fuel surcharges for long haul passenger flights.  
In 2007, BA admitted to colluding with Virgin and 
agreed to pay a fine of £121.5 million. Virgin had blown 
the whistle and, therefore, was granted full immunity 
from fines. BA and Virgin also settled a class action claim 
to compensate both US and UK customers who suffered 
damage as a result of the alleged price-fixing.

The OFT also charged four BA executives with criminal 
cartel offences. The OFT argued that these individuals 
were involved in the illegal price-fixing arrangements 
between BA and Virgin Atlantic. Under the UK’s 
Enterprise Act 2002, individuals convicted of the 
cartel offence may be sentenced to up to five years’ 
imprisonment and/or an unlimited fine. The OFT’s 
charges were supported primarily by the evidence 
provided by Virgin.

OFT withdraws its criminal proceedings
The trial began at Southwark Crown Court in April  
2010. However, in early May the OFT announced that 
it had uncovered “a substantial volume of electronic 
material, which neither the OFT nor the defence had 
previously been able to review.” This material included 
emails sent or received by a former employee of Virgin 
Atlantic, whose evidence was used by the OFT to 
incriminate BA’s employees. Without disclosing  
the content of the newly uncovered emails, the OFT 
withdrew its criminal proceedings and the jury acquitted 
the four defendants.

The OFT acknowledged responsibility for its part in 
what it described as an “oversight”. It also said that it 
was reviewing the role played by Virgin Atlantic and its 
advisers in the collection of evidence. 

The collapse of the BA investigation constitutes a serious 
blow to the OFT’s reputation. To date, the OFT has secured 
criminal convictions for the cartel offence in only one case 

(the marine hoses cartel) and in that case the defendants 
pleaded guilty. The BA case was the OFT’s first criminal trial 
and the first criminal investigation launched on the basis of 
a leniency application.

The OFT said that its commitment to prosecuting criminal 
cartel activities was unaffected by the demise of the 
BA investigation. It has made several appointments 
to strengthen its criminal prosecution team, published 
guidelines on criminal procedures, and launched two new 
criminal probes (in the car manufacturing and plastic 
packaging industries). However, the UK Government has 
recently outlined plans to create a new white-collar crime 
agency, which would take over the criminal enforcement 
responsibilities of the OFT, the Serious Fraud Office, and the 
Financial Services Authority. It remains to be seen whether 
the Government will proceed with these plans and deprive 
the OFT of its powers in the field of criminal prosecution.



SEE YOU IN COURT
COURT OF JUSTICE TO RE-EXAMINE  
LEGAL PRIVILEGE
In 2007, the Court of First Instance (now the General 
Court) ruled in Akzo Nobel v. Commission that internal 
notes prepared by in-house counsel were not privileged 
under EU rules unless they (a) merely reported the 
content of communications with external lawyers or (b) 
were drawn up exclusively for the purpose of seeking 
legal advice from external counsel. The Court also 
ruled that only communications with EEA qualified 
lawyers were privileged in the EU. Akzo appealed this 
ruling to the Court of Justice. In April 2010, Advocate 
General Kokott issued an advisory opinion urging the 
Court of Justice to confirm the General Court’s ruling. 
The Advocate General argues that in-house counsel are 
not sufficiently independent from their employers to 
justify the extension of legal privilege. In addition she 
has advised that the extension of privilege to non-EEA 
qualified lawyers ‘would not under any circumstances 
be justified’. The Advocate General’s opinion is advisory 
and the Court is not bound by it, although it follows the 
Advocate General’s opinion in the majority of cases.

COURT OF JUSTICE OVERTURNS  
ALROSA RULING
South African group De Beers and Russian company Alrosa 
are the two largest global producers of rough diamonds. In 
2003, the EC found that the agreement under which Alrosa 
was to supply half of its production to De Beers enabled 
De Beers to abuse its dominant position in the market 
for rough diamonds. In order to avoid a fine, De Beers 
undertook to terminate the agreement. The EC then issued 
a decision making these commitments binding. 

Alrosa challenged the EC’s decision arguing that the 
commitments breached the EU principle of proportionality 
and that the EC had violated Alrosa’s right to be heard. 
The General Court agreed with these arguments and 
annulled the decision. However, in June 2010, the Court 
of Justice overturned the General Court’s ruling. The Court 
of Justice considered that the General Court applied an 
excessively strict proportionality test and did not take into 
account the fact that the commitments had been offered 

by De Beers (rather than imposed by the EC). The Court also 
ruled that the EC did not need to consult Alrosa regarding the 
commitments offered by De Beers.

ASTRAZENECA LOSES ITS APPEAL
In 2005, the EC fined pharmaceutical group AstraZeneca €60 
million for abusing its dominant position in the supply of 
ulcer drugs. The EC found that AstraZeneca made misleading 
representations to national patent offices in order to extend 
the patent protection of its anti-ulcer drug Losec. AstraZeneca 
also sought to delay the entry of rival generic medicines and 
to prevent parallel imports of Losec. In July 2010, the General 
Court upheld this decision after finding that AstraZeneca’s 
misuse of the patent system constituted an abuse of 
dominance. However, the Court annulled the EC’s findings 
regarding parallel imports and reduced the fine to €52.5 
million. In its 2009 report on the pharmaceutical sector the EC 
argued that misuse of the patent system was widespread and 
threatened to launch new investigations. The EC has initiated 
proceedings against Boehringer Ingelheim in relation to its 
alleged misuse of the patent system.

CAT FINDS THAT CC’S REPORT WAS TAINTED  
BY APPARENT BIAS
In March 2009, following a two-year long investigation, the 
UK’s Competition Commission (“CC”) decided that BAA’s 
common ownership of seven British airports adversely affected 
competition. The CC ordered BAA to divest Gatwick, Stansted, 
and one of its Scottish airports. BAA challenged the CC’s 
final report before the Competition Appeal Tribunal (“CAT”). 
While its appeal was pending, BAA sold Gatwick to Global 
Infrastructure Partners.

The CAT upheld BAA’s claim that the market investigation was 
tainted by apparent bias. The CAT found that Professor Peter 
Moizer, a member of the CC’s inquiry panel, had for many years 
advised the fund that controlled the Manchester Airport Group 
(“MAG”). MAG actively participated in the investigation and 
indicated that it was interested in purchasing BAA’s airports. The 
CAT therefore quashed the findings of the CC’s final report, as 
well as related remedies, and remitted them back to the CC for 
reconsideration (however, the parties agreed that certain initial 
findings could stand). The CC has appealed this ruling.

FORMER CEO IS EXTRADITED TO THE US
The UK’s Supreme Court has dismissed an appeal by  
Ian Norris against a High Court ruling that Mr Norris,  
a UK citizen, should be extradited to the US. Mr Norris 
is the former chief executive of Morgan Crucible, a UK 
manufacturer of carbon and ceramic products. The US 
authorities sought his extradition in connection with two 
charges: Mr Norris was accused of having participated 
in a conspiracy to fix carbon prices and of having 
obstructed the investigation into an alleged cartel in 
relation to the supply of carbon. In 2008, the House of 
Lords (now Supreme Court) ruled that Mr Norris could 
not be extradited for price-fixing because cartels did not 
constitute a criminal offence in the UK at the time of the 
alleged misconduct (before 2003). However, the High 
Court decided that Mr Norris should be extradited to face 
the obstruction of justice charges and the Supreme Court 
has now confirmed this ruling.

GERMAN SUPREME COURT CRITICISES 
MERGER PROHIBITION
In 2007, the German Federal Cartel Office (“FCO”) 
prohibited the acquisition of hearing aid manufacturer 
GN ReSound by its rival Phonak. The transaction 
would have reduced the number of main market 
players from five to four. Phonak and two other 
competitors together accounted for about 80% of the 
market. The FCO considered that the acquisition would 
have strengthened a position of collective dominance 
among these three operators in the German market 
for hearing aids. Phonak abandoned the transaction 
but appealed the FCO’s prohibition decision. The 
Supreme Court overturned the Court of Appeal’s 
earlier ruling in which it dismissed Phonak’s appeal. 
The Supreme Court confirmed that Phonak could ask 
for judicial review of the FCO’s prohibition decision 
even after abandoning the transaction because the 
decision prejudiced Phonak’s position with regard to 
future deals (however, the appeal would not have 
been admissible if market conditions had changed 
significantly following the prohibition decision). On 
the merits, the Supreme Court ruled that the Court of 
Appeal had overestimated the significance of market 
shares and misjudged the intensity of competition 
between Phonak and its two main competitors. 
According to the Supreme Court, the transaction 
would not have created or strengthened a collective 
dominant position.



 

UK: NEW GUIDANCE REGARDING  
DIRECTOR DISQUALIFICATION
In the UK, the OFT and sectoral regulators may request the 
High Court to disqualify a director whose company has been 
involved in an antitrust violation. The Court must disqualify a 
director if (a) the director’s company was involved in a breach 
of competition law and (b) the director’s conduct in connection 
with the breach makes him or her unfit to be concerned in the 
management of the company. In June 2010, the OFT published 
revised guidance on director disqualification orders. The new 
guidance indicates that the OFT will be equally as concerned 
with directors who ought to have known of antitrust violations 
as those who were personally involved in an infringement. 
However, the OFT will continue to offer immunity to any director 
who cooperates with the investigation and whose company 
qualifies for leniency.

FRANCE: COURT OF APPEAL CUTS  
DOWN RECORD CARTEL FINE
The Paris Court of Appeal has reduced a fine that the French 
Competition Council (now Competition Authority) imposed on 
11 steel traders from €575 million to €73 million. This was the 
largest antitrust fine ever imposed by the French regulator. The 
Court confirmed that the steel traders were guilty of operating 
a price-fixing and market-sharing cartel. However, it ruled 
that the damage caused by the cartel was limited and it took 
into account the economic crisis as a mitigating circumstance. 
Following this controversial ruling the Government appointed a 
commission to review the Competition Authority’s fining policy.

UK: RBS FINED FOR DISCLOSING  
PRICING INFORMATION
The OFT has fined The Royal Bank of Scotland (“RBS”) £28.5 
million for disclosing pricing information to its rival Barclays 
Bank. The OFT found that RBS had unilaterally disclosed future 
pricing information to Barclays, which took this information into 

account when determining its own pricing. The disclosures took 
place at social, client and industry events and through telephone 
conversations. The information concerned the pricing of loan 
products to large professional services firms. Barclays was granted 
immunity from fines in exchange for bringing this matter to the 
OFT’s attention. The OFT also reduced RBS’s fine in exchange for 
RBS’s cooperation during the investigation.

UK: TOBACCO COMPANIES FINED £225 MILLION
The OFT has found that two tobacco manufacturers (Imperial 
Tobacco and Gallaher) and ten retailers engaged in unlawful 
practices in relation to retail prices for tobacco products. Each 
manufacturer had a series of arrangements with retailers whereby 
the retail price of a tobacco brand was linked to that of a rival 
brand. The OFT fined the manufacturers and nine retailers a 
total of £225 million. One retailer (Sainsbury) was granted 
immunity from fines in exchange for informing the OFT of these 
arrangements. Four retailers received reductions in fines because 
they admitted their liability and cooperated with the investigation. 
This is the largest fine ever imposed by the OFT. Imperial Tobacco 
and five retailers have appealed their fines.

UK: OFCOM CONCLUDES PAY-TV 
INVESTIGATION
The UK’s Office of Communications (“Ofcom”) has published  
its final report following its three-year investigation into the 
pay-TV market. Ofcom concluded that British Sky Broadcasting 
(“Sky”), the UK’s only satellite broadcasting company, has 
market power in the supply of premium sports and movie  
channels and that Sky has been restricting distribution of those 
channels to other retailers. Ofcom ordered Sky to make its two 
main sports channels available to other pay-TV retailers at 
regulated prices. It also launched a consultation on whether to 
refer the markets for premium movie rights and channels to the  
CC for in-depth review. Sky, the Premier League, Virgin Media  
and BT have appealed Ofcom’s report.

GERMAN SUPREME COURT CONFIRMS 
CONGLOMERATE MERGER PROHIBITION
In 2006, the FCO blocked the merger between newspaper 
publisher Axel Springer and TV group ProSieben.Sat1.  
ProSieben.Sat1 and its rival Bertelsmann/RTL accounted for 
more than 80% of the German TV advertising market.  While 
Springer was not active in TV advertising, the FCO held that 
the combination of ProSieben.Sat1’s TV advertising market 
activities with Springer’s strong position in the neighbouring 
newspaper and magazine markets would have further 
strengthened the duopoly in the TV advertising market. 
Springer abandoned the deal, but challenged the prohibition 
decision.  In an interim ruling the German Supreme Court had 
acknowledged that Springer should be entitled to a judicial 
review because the judgment effectively prevented Springer 
from bidding for ProSieben.Sat1 again in the future.  On the 
merits, the Supreme Court confirmed the existence of a duopoly 
and agreed that the transaction would have strengthened a 
collective dominant position.

GERMANY: FCO BLOCKS CONVERTIBLE  
ROOF SYSTEMS DEAL
The FCO has blocked the proposed acquisition of Karmann’s 
European convertible roof systems business by automotive 
component supplier Magna. The deal would have reduced the 
number of convertible roof systems suppliers from three to 
two (in 2009, the FCO cleared a transaction that had reduced 
the number of suppliers of convertible roof systems from four 
to three). Magna argued that the deal would not eliminate 
competition because Karmann was insolvent. The FCO rejected 
this argument after finding that other potential buyers existed.

NATIONAL UPDATE



 

THE EUROPEAN 
ANTITRUST TEAM

In May this year, Alasdair Balfour joined Fried 
Frank as a partner to head up our antitrust 
practice in Europe. Alasdair has extensive 
experience advising in relation to EC and UK 
antitrust and regulatory investigations across 
a broad range of industry sectors, with a 
particular focus on merger control and cartel 
work. In addition, Claire McComb, who has 
worked extensively with Alasdair at a previous 
UK firm, has joined our team as an associate 
based in London.

Alasdair and the team in Europe work closely 
with our leading Antitrust practice in the US.
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We are pleased to  
announce the following 
developments to our  
European Antitrust team.
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