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Evaluating Who May File A Ch. 11 Plan 
 
 
Law360, New York (July 25, 2013, 1:52 PM ET) -- In order for a debtor to emerge from Chapter 11, a 

Chapter 11 plan for the debtor must be filed, the plan must be accepted by the requisite class or classes 

of stakeholders, the plan must be confirmed by the bankruptcy court, and then the plan must be 

consummated. Because the plan will determine the outcome of the Chapter 11 case and the future of 

the debtor, which party has the right to file a plan is of central importance in a Chapter 11 case. 

 

Debtor’s Right to File 

 

One of the most significant benefits afforded to a debtor in Chapter 11 is the exclusive right to file a 

Chapter 11 plan during the first four months of the debtor’s bankruptcy case. This exclusivity period may 

be extended by the bankruptcy court upon a showing of cause for up to a statutory maximum of 18 

months. Conversely, a party-in-interest may seek to terminate the debtor’s exclusivity period for cause 

so as to permit nondebtor parties to file their own Chapter 11 plans. 

 

Exclusivity 

 

Pursuant to section 1121(a), the debtor may file a plan of reorganization or liquidation at any time 

during a voluntary or involuntary bankruptcy case. In order to provide the debtor-in-possession with an 

opportunity to develop a plan and seek consensus among its stakeholders, section 1121(b) provides that 

only the debtor has the right to file a plan during the first 120 days of the bankruptcy case, which is 

often referred to as the debtor’s “exclusivity period.” For voluntary bankruptcy cases, the case begins on 

the date that the debtor files a bankruptcy petition, which constitutes an order for relief. For involuntary 

bankruptcy cases, the case begins on the date that the court enters the order for relief. 

 

In addition, pursuant to section 1121(c)(3), if the debtor files a plan within the first 120 days of the case, 

the debtor’s exclusivity period is automatically extended through the first 180 days of the case. 

Accordingly, the debtor has, in effect, an automatic 60-day extension of its exclusivity period to allow 

the debtor to solicit acceptances from creditors and equity security holders without competition from 

another party-in-interest’s plan. A more detailed discussion regarding this topic can be found in Party-in-

Interest’s Right to File a Plan below. 

 



 

If the debtor does not file a plan during the first 120 days of the bankruptcy case, the debtor, or another 

party-in-interest, may request an extension of the exclusivity period. If the court grants the request, a 

nondebtor party will not be able to file its plan until the extended exclusivity period terminates. If the 

court does not grant the request to extend exclusivity, or the debtor or another party-in-interest does 

not make such a request, a nondebtor party may file its plan on the 121st day of the bankruptcy case. 

 

As a strategic maneuver, the debtor in a contested bankruptcy case may propose a plan (even if it is not 

yet fully developed) just before exclusivity is set to expire so as to have the benefit of the additional 60-

day exclusivity extension. This would have the effect of constraining another party-in-interest that may 

want to file a competing Chapter 11 plan by switching the burden to that party to seek to terminate 

exclusivity. A more detailed discussion regarding this topic can be found in the sections entitled 

“Request for Extension or Termination of Exclusivity” and “Automatic Termination of Exclusivity” below. 

 

Request for Extension or Termination of Exclusivity 

 

Under section 1121(d)(1), a party-in-interest may request, for “cause,” an extension or termination of 

the debtor’s 120-day or 180-day exclusivity period. 

 

Section 1121(d)(1) imposes two requirements on a request for an extension or termination of 

exclusivity. First, the party-in-interest must make the request within the applicable exclusivity period. 

Second, the party must demonstrate that “cause” exists for the extension or termination of exclusivity. 

If these two requirements are met, the court may grant the request after a hearing on notice to parties-

in-interest. 

 

The Bankruptcy Code does not define “cause” for an extension or termination of exclusivity. Numerous 

court decisions, however, have identified factors to consider in deciding whether to extend or terminate 

a debtor’s exclusivity period. These factors include: 

 the size and complexity of the case; 
 the necessity of sufficient time to negotiate and prepare adequate information; 
 the existence of good faith progress toward reorganization; 
 whether the debtor is paying its debts as they come due; 
 whether the debtor has demonstrated reasonable prospects for filing a viable plan; 
 whether the debtor has made progress in negotiating with creditors; 
 the length of time the case has been pending; 
 whether the debtor is seeking the extension to pressure creditors; and 
 whether unresolved contingencies exist. 

 

See, e.g., In re Adelphia Commc'ns Corp., 352 B.R. 578, 587-90 (Bankr. S.D.N.Y. 2006) (reviewing the nine 

factors and granting an extension). 

 

 

 



 

Some courts have held that the overriding factor should be whether terminating the debtor's exclusivity 

would facilitate moving the case forward. See, e.g., In re Dow Corning Corp., 208 B.R. 661, 664-65, 670 

(Bankr. E.D. Mich. 1997) (applying multifactor test adopted from various jurisdictions). A court, however, 

may not extend the debtor’s exclusivity period indefinitely. Pursuant to section 1121(d)(2)(A), the court 

may not extend the 120-day exclusivity period to a date that is more than 18 months after the date of 

the order for relief and, pursuant to section 1121(d)(2)(B), the court may not extend the 180-day 

exclusivity period to a date that is more than 20 months from the date of the order for relief. 

 

In practice, debtors frequently request extensions of exclusivity and such extensions are routinely 

granted, particularly in instances where the debtor’s restructuring is not adversarial or where the debtor 

appears to be making progress in the Chapter 11 case. Courts recognize that it is often impractical for a 

debtor to develop and produce a plan that deals with many stakeholders, significant assets and complex 

business models within four months, while at the same time obtaining DIP financing, filing schedules of 

assets and liabilities and statements of financial affairs, dealing with newly appointed committees, and 

otherwise transitioning into Chapter 11. Accordingly, even if creditors oppose the extension of 

exclusivity, a debtor can more readily obtain an extension of exclusivity at the beginning of the case than 

after exclusivity has been extended for a lengthy period of time. 

 

If the debtor’s creditors or interest holders have lost confidence in the debtor or are not satisfied with 

the way the case is proceeding, creditors or interest holders may oppose the debtor’s request for an 

extension of exclusivity or seek to terminate exclusivity. Such parties may seek to terminate exclusivity 

with the intent to control the plan process. Indeed, threats of seeking to terminate exclusivity are often 

used in an effort to gain leverage in negotiations with the debtor. The opponent can also use this 

opportunity to bring its grievance with the debtor or the process before the court. Even if the court does 

not terminate exclusivity, the parties will have alerted the court as to their concerns and will have 

previewed issues that may arise when the debtor ultimately files a plan. 

 

Termination of the debtor’s exclusivity period allows for the filing of other competing Chapter 11 plans 

and for those plans to move toward confirmation simultaneously. The debtor’s main concern with 

regard to a competing plan is the loss of control of the bankruptcy case and estate assets. Rather than 

controlling its own restructuring, the debtor faces the possibility of a stakeholder dictating the terms of 

the debtor’s restructuring. Moreover, while the bankruptcy court, committees, and other parties-in-

interest may question the motives of a competing plan proponent, some view the existence of a 

competing plan as a constructive method of maximizing the value of estate assets and providing 

stakeholders with greater options. 

 

 

 

 

 

 



 

Automatic Termination of Exclusivity 

 

A debtor’s exclusive right to file a plan terminates automatically upon the occurrence of one of the 

following events: 

 under section 1121(c)(1), if a Chapter 11 or Chapter 7 trustee is appointed in the bankruptcy 
case, which effectively takes the control of the case out of the hands of the debtor; 

 under section 1121(c)(2), if the debtor does not file a plan within the first 120 days of the 
bankruptcy case (unless the period is extended by order of the court); or 

 under section 1121(c)(3), if the debtor files a plan during the first 120 days of the case, but such 
plan is not accepted within the first 180 days of the case (unless such periods are extended by 
order of the court). 

 

Party-in-Interest’s Right to File a Plan 
 
After a debtor’s exclusivity period terminates, any party-in-interest may file a plan. Pursuant to section 
1121(c), parties-in-interest include, but are not limited to, the debtor, the trustee, a creditors’ 
committee, an equity security holders’ committee, a creditor, an equity security holder and an 
indenture trustee. 
 
Courts define “party-in-interest” expansively to allow maximum participation in the bankruptcy case. 
Generally, to be a party-in-interest, a party must have “a sufficient interest in the outcome of the case 
that would require representation, or a pecuniary interest that will be directly affected by the case.” In 
re Innkeepers USA Trust, 448 B.R. 131, 141 (Bankr. S.D.N.Y. 2011); see, e.g., Church Mut. Ins. Co. v. Am. 
Home Assur. Co. (In re Heating Oil Partners LP), 422 Fed. Appx. 15, 17 (2d Cir. 2011) (noting that 
whether a party has a pecuniary interest directly affected by the bankruptcy proceeding can be a 
consideration in determining whether the party is a party-in-interest); In re Stone Barn Manhattan LLC, 
405 B.R. 68, 74 (Bankr. S.D.N.Y. 2009). 
 
In certain circumstances, however, a court may hold that a party with an economic interest in the 
debtor may not participate in certain or all of the proceedings. See In re Innkeepers USA Trust, 448 B.R. 
131. For example, where an operating company is a Chapter 11 debtor, but its holding company is not, a 
creditor of the holding company may not be allowed to participate in the operating company’s 
bankruptcy case because, even though the creditor may have an economic interest in the case, such a 
creditor has no relationship with the debtor that would confer on it standing to be heard. See id. at 144. 
 
Additionally, where the structure of the investment vehicle does not create privity between the investor 
and the debtor, a court may hold that the investor does not have any direct interest in the obligations of 
the debtor, and therefore is not a party-in-interest with standing to be heard. For example, the 
organizational documents of certain real estate securitizations may grant a special servicer, and not the 
certificate holders, standing to be heard in a bankruptcy case. See id. at 144. 
 

Small Business Cases 
 
In a small business case, the Bankruptcy Code modifies the timeline for filing and approving a plan. 
Section 101(51C) defines a “small business case” as a Chapter 11 case in which the debtor is a “small 
business debtor.” 
 
 
 



 
According to section 101(51D), there are three requirements for a debtor to be a “small business 
debtor.” First, the debtor must be engaged in commercial or business activities. A debtor meets this 
requirement if an affiliate of the debtor that is also in bankruptcy is engaged in commercial or business 
activities. However, a debtor whose primary activity is the business of owning or operating real estate 
does not meet this requirement. Second, the debtor’s aggregated debts must not exceed $2 million as 
of the date of the order for relief. The debts that the debtor owes to affiliates or insiders of the debtor 
are not included in this aggregation. Third, there must not be an active creditors’ committee appointed 
in the case. If there is a creditors’ committee in the case, the court must determine that the creditors’ 
committee is not sufficiently active and representative to provide effective oversight of the debtor. 
 
Pursuant to section 1121(e)(1), the debtor in a small business case has the exclusive right to file a plan 
during the first 180 days of the bankruptcy case. As section 1121(e)(2) provides, any plan and disclosure 
statement, regardless of who files them, must be filed within 300 days of the date of the order for relief. 
In accordance with section 1129(e), once the plan is filed, the court must confirm the plan within 45 
days. As in other Chapter 11 cases, these time periods may be extended for cause pursuant to section 
1121(e)(3). 
 
There are three requirements in order for such an extension to be granted. First, the debtor, after 
providing notice to parties-in-interest, must demonstrate that it is more likely than not that the court 
will confirm a plan within a reasonable period of time. Second, a new deadline must be imposed when 
the time is extended. Third, the order extending the time must be signed before the existing deadline 
expires. 
 
Practically speaking, there are often challenges associated with filing a Chapter 11 plan in a small 
business case. A frequent issue in small business cases is the failure of the debtor to cause the Chapter 
11 case to proceed at the required pace, as the small business owner is usually attempting to focus on 
operating its business under trying circumstances. 
 
Additionally, the business structure or corporate organization of the debtor may be unclear, as small 
businesses often do not maintain complete financial and business records and may commingle business 
and personal matters and funds, all of which complicates the restructuring options available to the 
debtor. In a similar vein, there may also be instances in which individuals will be liable for the small 
business’s company debt, which may frustrate the objectives being sought by the Chapter 11 case. 
 
—By Gary L. Kaplan, Fried Frank Harris Shriver & Jacobson LLP 
 
Gary Kaplan is a bankruptcy and restructuring partner resident in Fried Frank's New York office. 
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