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THE EUROPEAN 
ANTITRUST UPDATE

The fate of the Sony/BMG joint venture approved two years ago by the European Commission (EC) is up in the air. For the first time, a decision 
by the EC to approve a merger has been overturned. 

Three judges of the Court of First Instance (CFI) in Impala v Commission have ruled the EC’s approval was flawed. Impala, a trade association
representing 2500 independent music companies, challenged the 2004 decision by arguing that the EC’s reasoning and evidence did not support
its conclusion that the merger did not strengthen or create a collective dominant position. The Court agreed. Not only was the 2004 decision
overturned, but the Commission was also castigated in unusually harsh language for its inadequate reasoning. The CFI reprimanded the EC as
variously “cursory”, “vague”, “superficial” and “without supporting detail”. 
A joint appeal by BMG and Sony was lodged on October 3.

The Sony/BMG joint venture was considered likely to create a 
share in each of its markets between 20-25%, normally not seen 
as problematic. Indeed, the independent labels that make up Impala 
together have a market share greater than market leader Universal. 
But the case turned on whether the merger would create or strengthen a collective 
dominant position between Sony/BMG and the remaining three major record companies. In almost 
all EU Member States, the merger would reduce the number of major players from five to four and the 
remaining majors would, collectively, have shares between 70-90%. The Commission's decision said, effectively, 
that the absence of a collective dominant position on markets for recorded music could be inferred from the diverse 
range of the music products, the lack of transparency of the market, and the absence of retaliatory measures between 
the five largest companies to police a collective policy.

However, the judges said that the elements on which these arguments were founded were incomplete and did not 
include all the relevant data that ought to have been taken into account. The Commission could not simply state 
its conclusions without supporting evidence, or especially in the face of contradictory evidence that it had itself 
presented in the case file and decision.

The Court also criticised both parties for their conduct during the judicial procedure. In particular, it considered 
that the attitude of Impala, the party which insisted that the case be dealt with under expedited procedure, 
slowed down the course of the proceedings. The so-called expedited procedure in the end took about 20 months. 
For that reason, the Court decided that Impala had to bear one quarter of its costs.

Despite this, Impala’s success was dramatic. Sony and BMG must reapply for clearance by updating their original 
notification or else their merger may be unwound. Commentators have asked whether business is paying the price 
for the Commission’s less than stellar work. Indeed this case was decided after internal reforms that were supposed 
to inject rigour into the Commisison’s analysis of mergers. What certainty can there now be that its decision-making 
will withstand scrutiny in the future? The Confederation of British Industry has called for a specialist competition 
court as a judicial panel of the CFI to review the EC’s work. Others are asking whether the Commission can 
keep its role as merger enforcer. Perhaps the only way to be sure of adequate rigour and certainty is if the 
Commission’s role is changed so it may only block mergers if it can build a prohibition case in Court. 

Inside this issue, we examine the reasoning of the judgment more closely.

EC ROCKED AND ROLLED
Unprecedented music merger decision overturns Commission
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France: monopoly in the pay-TV sector accepted 
under conditions
59 conditions have been imposed on the French satellite TV
platform operator Canal Satellite, held by Vivendi, for its
alliance with its long-term rival TPS. Whilst France had been
one of the last European countries with two satellite TV
platforms, this will no longer be the case. Although the
merged entity will enjoy a monopoly situation in the pay-TV
satellite platform business in France, the parties argued that
the operators like France Telecom will be soon in a position to
gain market shares through the distribution of sport and
movies on telephone, internet, and the digital terrestrial
television. The conditions imposed include prohibition on
entering into long-term contracts with rights-holders and the
commitment to give access to certain premium channels
owned by Vivendi or TPS.

UK: case on dairies reopened after complaint
The OFT has announced that it issued statement of objections
to six Scottish dairies for collusion. In 2002, the OFT closed
the same investigation for lack of evidence. Two complainants
successfully appealed this decision before the Competition
Appeal Tribunal (CAT), as a result of which the OFT revised its
opinion and apparently has now found evidence for a prima 
facie case. 

Italy: jet fuel cartel 
A € 15 million fine has been imposed on six major oil
companies. The Italian antitrust watchdog found that Esso, 
Eni SpA, Kuwait Petroleum, Royal Dutch Shell PLC, Tamoil and
Total SA were guilty of exchanging strategic commercial data
and bid rigging in the supply of jet fuel to the country’s
airports. The companies were asked to withdraw from their
joint venture arrangements which facilitated the 
unlawful coordination. 

NATIONAL 
ROUND UP 

Across Europe

Denmark: no liability for dawn raid 
A Danish court has ruled that no damages would be awarded for
dawn raids conducted by the Danish authorities even though the
raided company was found not guilty. Telia argued that it suffered
damage as a consequence of the media coverage given to the
investigation. The Court did not find sufficient evidence that the
competition authority has passed on to the press any unlawful or
prejudicial information. 

Germany: important changes introduced
Germany has introduced a new filing form to facilitate merger
notifications. Previously, there was no standard form for filings in
Germany. The use of the form will be voluntary but may become
accepted practice. Germany also adopted new guidelines on the
setting of fines, increasing the amount of fine which can 
be imposed. 

Spain: reform in the competition regime
Long-awaited reform of the Spanish competition laws should curb
the potential for governmental interference in merger cases. The
new national agency for competition (CNC) will now be in charge
of Phase 2 mergers and the government will have a say only for
mergers prohibited by the CNC. Other key provisions include
introduction of a simplified procedure for straightforward mergers, 
a leniency program and private damages actions for practices
infringing competition rules. The new law will enter into force in
January 2007.

Russia: new competition law in place
As of October, a pre-closing filing will be required if the combined
value of assets in Russia exceed about € 87.5 million or if the
combined revenues of the merging parties exceed about € 175
million. This represents a simplification of the old thresholds. The
new law also includes a vast reform on cartels and abuse of
dominance rules and procedure. 

Portugal: reduces merger control deadlines
Phase 2 merger control deadlines have been reduced to up to 90
working days from the notification date. Under former legislation,
this 90 day period ran from the opening of Phase 2. Suspension
periods triggered by information requests cannot exceed 10
working days.
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SEE YOU IN COURT
A Round Up of Key Decisions for Business

Bernie Crehan, the pub owner who sued Inntrepreneur Pub
Company, has had an important place in the annals of EU 
and UK Competition law for 13 years. He has finally lost his
landmark case before the House of Lords.

First damages award: Crehan claimed that beer ties in his
pub lease obliging him to buy beer from Courage at their list
prices were anti-competitive. He was the first person in the UK
to be awarded damages for breach of competition law and his
case established that a person has a cause of action although
they are themselves a party to an anti-competitive agreement.

Should similar EC decisions be followed? The dispute in 
the end was not over the principle of awarding damages in
competition cases, but how damages would be established. 
The House of Lords has now decided in Inntrepreneur v Crehan
that judges in English Courts (where the damages claim had 
to be brought) have to make up their own mind in each case
about this. The initial trial Judge held that there was no
“foreclosure” effect from the beer ties on Crehan, i.e., others
were not restricted from entering the market because of them.
The Court of Appeal overturned this finding and made the
damages award saying the Judge should have followed
previous EC decisions which found the UK beer market was
foreclosed by simular beer tie arrangements. The House of
Lords disagreed. The Lords accepted the principle of
consistency with EC law obliges national courts not to reach
decisions that contradict EC decisions on the same subject
matter between the same parties. However, the previous EC
decisions had not specifically dealt with Inntrepreneur’s 
beer ties. 

A right to a fair trial: The Lords said that Inntrepreneur would
be “denied a fair trial” if its fate was sealed by evidence in
earlier cases it had not had a chance to answer. Indeed, the
EC had specifically declined to consider the Inntrepreneur
arrangements in question and indicated that the matter should
be litigated in the English Courts. It was and the trial judge
took a different view on foreclosure than had been taken by
the EC in admittedly very similar factual situations concerning
the same markets. The Lords emphasised that due weight
should be given to such decisions, but in the end Judges must
make findings on the particular facts before them.

Inconsistency with the EC? Some commentators have
criticised the ruling saying it will lead to potential inconsistency
between EU Member States unless national competition
authorities and Courts are bound to follow EC decisions
regarding the same markets. There is certainly scope for that,
but so to is there scope for the arbitrary application of past
decisions to dissimilar situations by administrative officers and
tribunals if a person is denied his or her day in Court. The
Lords have emphasised that such an outcome would undermine
commercial certainty and freedoms. What has also been borne
out is that Courts undertake their functions at a cost: the cost
of bringing and proving a case. It is a cost that Bernie Crehan
knows well.

Volkswagen case - EC’s appeal dismissed 
Volkswagen (VW) has avoided a fine for price fixing. 
In 2001, the EC imposed a fine of € 30 million on VW
for sending circulars and letters to its dealers instructing
them not to grant discounts on the VW Passat. VW
claimed successfully before the CFI that the circulars
were sent unilaterally and therefore did not represent 
an “agreement” with its distributors. An anticompetitive
agreement under EC competition law requires a
concurrence of wills or meeting of minds. The
Commission argued that as every German dealer had
initially signed a dealership agreement with VW, the
circulars were part of a “tacit” agreement. The ECJ 
said that as the initial agreements did not contain any
anticompetitive provision they could not implicitly 
include forseeing an unlawful variation. The ECJ,
however, did say that if the parties to a lawful
agreement could foresee a future unlawful variation, 
this must be examined on the facts of each case. 

Carbon Cartel case - answer all questions 
The fine imposed on SGL Carbon for its participation 
in a price fixing cartel has been increased by the ECJ.
SGL Carbon claimed successfully before the CFI that it
deserved a fine reduction for producing potentially 
self-incriminating evidence during an EC investigation.
However the ECJ ruled that a request to describe the
competitors’ meetings in issue did not require the
company to admit an infringement. Providing description
should be seen as normal cooperation with 
the Commission. 

Turnover case not overturned
The bitter takeover battle between Spain’s Gas Natural
and Endesa before the EC has centred on calculation 
of turnover. The EC declined to review the transaction
because both Gas Natural and Endesa achieved more
than two thirds of their EU turnovers in Spain. Whilst
being somewhat overtaken by the event of E.ON’s bid,
nonetheless, Endesa continued its challenge of the EC
arguing, in particular, that its turnover should have been
calculated according to the IFRS (International Financial
Reporting Standards). The IFRS were not applicable
in 2004 but if they had been used, the matter may
have been transferred to the EC. However, Endesa lost
its argument that the new accounting methods should be
applied to already audited accounts. The Court said that
the fact that the merger rules make provision for
adjustments to the audited accounts reflects the need 
to consider significant changes to the economic situation
of the company, not changes in accountancy techniques. 
t is not open to parties to present several alternative
versions of accounts. To find otherwise would undermine
the legal certainty that merger regulation depends upon.

A CL
The Impact of the Sony/BMG decision

Landmark UK damages case is overturned
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Impala v Commission will have significant practical implications
affecting many deals examined by the Commission, in
particular those in concentrated industries. The judgment seems
part of a continued shift in merger control towards closer Court
scrutiny of the Commission. This has to be welcomed. However,
intervention years after consummation of a merger has
profound and destabilising business implications. It also
highlights the “spoiler” role that third parties may increasingly
play. The decision-making of the Commission may yet be
affected and made more prolonged and cumbersome. Parties
seeking approval may be subjected to more rigorous document
and information requests. 

The decision was a “U-turn”: First it must be recalled the
Impala ruling is not on the merits of the case. The Court 
said its role was to establish whether the evidence relied on 
by the EC was accurate, reliable and consistent and contained
all the information needed to substantiate its conclusions.
Second, the Commission did a dramatic volte face during its
Phase 2 investigation that surprised observers at the time. 
Only after an oral hearing towards the end of the process, 
the Commission changed the position outlined in its Statement 
of Objections and approved the merger unconditionally.
The core complaint of the CFI was that the reasons for what 
it called the Commission’s “fundamental U-turn” were not
adequately reflected in the decision. 

Pricing transparency: The Commission’s case was that pricing
in the music industry was insufficiently transparent to support 
a finding of collective dominance. The section in the Decision
reviewing transparency set out evidence for price monitoring
facilitating collusion, as if perhaps written before its change 
of mind, and contained only one sentence asserting that
“campaign discounts” complicated monitoring. The CFI said
that the EC never adequately set out what campaign discounts
were or their effect on net pricing. 

Retaliation and a predictive analysis: In order to assess
whether a collective dominant position will be created following
a merger, the Commission must apply a predictive approach.
Therefore it was required to conduct a prospective analysis of
the effect on making the market sufficiently transparent and
future prospects for retaliation. “When questioned by the 
Court [the EC] was not in a position to indicate the slightest
step which it had completed or undertaken for that purpose”.
The Court found that the decision’s reference to this was so
brief as to be virtually non-existent. What is not clear from 
the judgment is why the Commission needed to engage in this
exercise if it was of the view that there was no common 
policy to be policed. 

LOSER LOOK
A margin of discretion: Some of the Court’s remarks
seem to verge close to requiring the Commission to
discharge an onus to show the absence of collective
dominance under the guise of reviewing the
Commission's interpretation of economic information.
Commentators may ask how this sits with the principle,
reiterated by the CFI, that the Commission is not bound
by its Statement of Objections, nor to explain why it
has departed from them and should be accorded a
margin of discretion to apply provisions of an economic
nature in the merger control rules. 

Worrying signs: The ruling seems to suggest that the
Commission’s evidentiary bar for establishing collective
dominance had been set too high. The CFI offered the
view, that the necessary conditions may, in appropriate
circumstances, be established "indirectly" on the basis
of "what may be a very mixed series of indicia and
items of evidence relating to the signs, manifestations
and phenomena inherent in the presence of a collective
dominant position". Accordingly, close alignment of
prices (above a competitive level) for a long period of
time, in the “absence of an alternative reasonable
explanation”, might be sufficient to demonstrate the
existence of a collective dominant position, even in the
absence of firm direct evidence of market transparency.

Chilling effect: Such a view spells danger that merger
policy in Europe may suffer the retrograde step of an
overly zealous enforcement of oligopoly theories. The
EMI and Warner Bros Music merger talks have been
called off apparently because of the feared higher
hurdle. Iberdola, the Spanish electricity company, 
has already challenged the EC’s approval of the
E.ON/Endesa transaction on the basis that the EC
disregarded the risk of collective dominance. The final
impact of the judgment rests on the Commission's 
next move.

“The Court said its role was 
to establish whether the
evidence relied on by the EC
was accurate, reliable and
consistent and contained all 
the information needed to
substantiate its conclusions.”
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Microsoft Battle 1 - New Fines Imposed: For the first time the EC has imposed a fine on a company,
Microsoft, for non-compliance with one of its competition decisions. The penalty of € 280.5 million
amounts to almost € 1.5 million a day. Microsoft says that what is extraordinary about the decision is 
that it has been working in good faith with the Monitoring Trustee since the EC imposed its original fine 
in 2004 and yet the new fine is even larger than that imposed for serious offences such as price-fixing.
Microsoft has consistently pointed to the lack of clarity in the demands of the EC and its disputed 2004
decision finding an abuse of dominance. Brad Smith, Microsoft’s General Counsel, has said: “a fine is not
appropriate… because every time we’ve been asked to do something, we’ve done it.” Despite thousands 
of pages of detailed technical documents that have been delivered by Microsoft over the last two years, 
and over 300 employees specifically working on the EC’s demands, the EC warned Microsoft that it could
face an even greater fine of up to € 3 million per day if it still refuses to reveal its source code information.
Microsoft announced that it will appeal the latest EC moves.

Microsoft Battle 2- Vista Delay? A number of commentators have noted that by taking this harsh line, the 
EC is signalling that it is invigorating antitrust enforcement but also the importance of its own role. One
immediate side-effect may be to delay introduction in Europe of the new Windows Vista operating system.
Neelie Kroes, the Commissioner, wrote in March to Steve Ballmer, Microsoft’s CEO, outlining concerns that
some new features could breach the same antitrust laws as in the earlier case. Microsoft has notified the
SEC that legal uncertainty may cause delay in introducing Vista into Europe. A cross-party group of European
Parliament members has written to Neelie Kroes to express their concerns about this: “It is alarming that
one of the world’s most successful technology companies considers the European Commission’s attitude a
‘risk factor’ that might delay European companies’ access to future Microsoft products such as Windows
Vista”. They add, “[t]his would put European companies at a competitive disadvantage with every other
company around the world who does have access to these new technologies.”

New EC Fine Notice Increase Penalties: The EC has recently adopted new guidelines on the method of
setting fines, increasing significantly the amount of fine which can be imposed. The starting point for fixing
a fine will now be the yearly value of the sales in the relevant sector made by each company who is found
to be a party to competition law infringement. The Commission may impose a fine representing up to a
maximum of 30% of these sales. This amount will be multiplied by the number of years of participation in
the unlawful infringement. Also, the fine for a repeat offender may now be increased by up to 100% when
previously it had been half that. 

E.ON/Endesa: The EC rules against Spain: The Commission has ruled against Spain in relation to
conditions the Spanish government imposed on the proposed acquisition of Endesa by German operator
E.ON. It has decided that the Spanish Energy watchdog (CNE) interfered with EC's exclusive merger
authority by imposing drastic conditions on the proposed tie-up. The EC has said that the conditions were 
not justified by any legitimate public interest. Separately, the EC has also asked Spain to modify the law
increasing supervisory powers of the CNE with respect to mergers in the energy sector. Spain has two
months to reply before the EC can start proceedings before the Luxembourg Court.

EC IN BRIEF

In June 2006, the OFT carried out dawn raids at British
Airways (BA) looking for evidence of possible collusion
between BA and other airlines in relation to pricing of
passenger air transportation, including fuel surcharges
(introduced in 2004 in response to rising oil prices).
Following the inspections, the OFT opened civil and criminal
investigation into BA’s and other airlines’ alleged cartel
activities. A parallel investigation is being conducted by the
U.S. Department of Justice (DOJ). Earlier this year, the EC
also launched a separate investigation relating to alleged
cartel activity involving BA and a number of other airlines
and cargo operators. BA announced that it was assisting 
the OFT, the EC and the DOJ with their investigations. The
actions by the authorities convey no presumption that the
allegations are warranted. 

The OFT’s investigations are generally triggered either by
complaints from the parties’ competitors and customers 
or by a leniency application filed by one of the cartel
members in exchange for immunity from fine. In the UK,
total immunity is available, under certain conditions, to the
first member of the cartel to come forward with relevant
information. Immunity is automatic if the information is
provided prior to the opening of an investigation by the 
OFT and if at the time of the leniency application the OFT
did not have sufficient evidence to establish the existence
of a cartel.

If found guilty, BA and other airlines would face fines of 
up to 10% of their global turnover. This is also the first
criminal investigation to be launched by the OFT under the
new powers in the Enterprise Act 2002. Individuals (e.g.,
corporate managers) if found guilty of an antitrust offence
can be sentenced to up to five years in prison and/or an
unlimited fine. Directors of companies that have infringed
competition law may also be disqualified for up to 15
years. Private litigation is also possible by customers
seeking to recover damages suffered as a result of price-
fixing activities. Private antitrust litigation is common in the 
U.S. and is encouraged by the EC.

Price-fixing investigations spell 
turbulent times for commercial airlines

THE OFT’S FIRST 
CRIMINAL INVESTIGATION
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THE EUROPEAN 
ANTITRUST TEAM
We are pleased to announce the following developments to our European Antitrust team

Craig Arnott has been made a partner.
Craig Arnott, based in London, heads up our European Antitrust
team. He is a specialist in European, UK and multi-national merger
approvals, for major private and listed companies as well as private
equity transactions, joint ventures and the application of competition
law to commercial strategies. Over the course of his career, his
clients have included Time Warner, Dow Jones, BT, Microsoft and
Universal Music, as well as major airline companies, energy
companies and private equity houses.

New arrivals in London and Frankfurt.
Ianis Girgenson has joined Fried Frank as an antitrust associate in our London office. Ianis has extensive
experience in Brussels and Paris merger control proceedings, anti-trust investigations and has represented
global companies before the European Commission, national anti-trust authorities, and the EU Court of
First Instance in addition to national courts. He received an LL.M. from Harvard Law School and a law
degree from the University of Paris - Sorbonne. Ianis is admitted to the New York bar.

Michael Dallmann has also joined as an associate and is based in Frankfurt and London. Michael is
experienced in merger control proceedings, anti-trust investigations and advising on distribution systems
in Germany. He has represented global companies before the German Federal Cartel Office. He is
admitted to practice in Germany.

Ianis and Michael join Nathalie Lobel-Lastmann who started at the end of 2005. She has many 
years’ expertise in competition law, both in merger clearance and litigation for major media and
telecommunication organisations, international corporations, investment funds and French State
operators. Nathalie is admitted to the Paris bar. 

These appointments expand the breadth of Fried Frank’s antitrust capability in Europe. The team 
works closely with the firm’s corporate practice and our leading Antitrust groups in New York 
and Washington D.C.
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