
In today’s marketplace, the use of
press releases by companies to
communicate with investors,
clients, and customers is common
practice. Most companies have
developed practices to vet press
releases disclosing financial
information, such as earnings
releases and earnings guidance,
for purposes of accuracy and to
protect against potential liability.
However, less attention tends to
be paid to press releases
disclosing “softer” nonfinancial
information: new products, new
or renewed contracts, the hiring
of noteworthy employees, or
corporate transactions of a lower
order than a merger or acquisition
(e.g., the sale of a division).

Not focusing on such press
releases can be a costly mistake.
A public company can be
exposed to liability under the
securities laws if a press
release contains any material
misstatement or creates a
misleading impression when
viewed in the context of other
publicly available information.
Moreover, it is not just corporate
liability that is a risk in these
circumstances. Officers and
directors may be exposed to
individual liability, particularly if
they were involved in preparing
the challenged release or are
directly quoted in it. It is therefore
advisable to apply safeguards
to all releases issued by a
public company.

As a brief reminder, the following
guidelines should be kept in mind:

First, ensure that adequate
disclosure policies and procedures
exist to properly vet press

releases (and to ensure compliance
with any requirements that may
be triggered by a press release,
such as providing notice to
exchanges or lenders). Although
most public companies have
disclosure committees, they tend
to focus more on formal
disclosure documents than on
press releases. Companies may
want to expand the purview of
any existing disclosure committee
(or a subset of the committee) to
specifically include the review of
press releases. At a minimum,
there should be a person or
group of people aware of material
goings-on at the company who
review press releases to ensure
that they are accurate and not
misleading in the overall context
of the company’s business.

Second, carefully consider the
“safe harbor” rules for forward-
looking statements describing
future events, which are
protected from securities law
challenges if they are identified
as such and accompanied by
meaningful cautionary language
(i.e., language warning of specific
risks that may cause the future
to differ from the company’s
predictions). Therefore,

• Forward-looking statements
should be clearly identified.

• Press releases containing
forward-looking statements
should contain express
cautionary language crafted on a
release-by-release basis and
reviewed by counsel. Cautionary
statements should disclose the
magnitude and probability of risk
and be tailored to the specific
facts and circumstances
addressed in the press release.

• Risk factors should be kept up
to date in the company’s SEC
filings, and press releases should
cite the appropriate risk factors in
those filings.

Third, although companies are
generally not required to speak
under the securities laws (except
for periodic filings and Form 8-K
events), any statements a
company chooses to make need
to be complete and accurate in
light of existing circumstances.
Therefore, press releases must
be carefully reviewed with an
eye towards other information
disclosed by the company, as
well as relevant information
generally circulating in the
market.

Fourth, remember that “puffery”—
statements that are too vague or
nonspecific to be reasonably
relied upon by investors—may
be immunized from securities
liability. Where possible,
generality is more advisable than
specificity (i.e., state that a new
product may be “very successful,”
not that it will generate X dollars
of revenue).

Fifth, events should be monitored
to determine whether an
acquisition, disposition, or other
event materially alters a prior
disclosure such that a corrective
or updating release is appropriate.
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OOffffiicceerrss  aanndd  
ddiirreeccttoorrss  mmaayy  
bbee  eexxppoosseedd  ttoo  
iinnddiivviidduuaall  
lliiaabbiilliittyy,,  
ppaarrttiiccuullaarrllyy  iiff
tthheeyy  wweerree
iinnvvoollvveedd  iinn
pprreeppaarriinngg  tthhee  
cchhaalllleennggeedd
rreelleeaassee  oorr  aarree
ddiirreeccttllyy  qquuootteedd
iinn  iitt..
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