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BANk BAIL-OUTS BEND 
CoMPETITIoN RULES
Since the start of the current financial crisis, regulators have relaxed merger control and 
State aid rules in order to bail-out financial institutions. It remains to be seen whether 
this antitrust treatment will be extended to other distressed sectors.

In recent months the financial industry has 
experienced an unprecedented wave of consolidation, 
and governments have sought to expedite the review 
of the transactions aimed at saving banks. In the 
Uk, merger control legislation has been amended to 
avoid an in-depth investigation into the acquisition 
of HBOS plc (which had itself been formed by the 
merger of Halifax and Bank of Scotland) by Lloyds 
TSB. Lloyds and HBOS are two of the five leading 
commercial banks in the Uk. The deal was reportedly 
negotiated amid fears regarding HBOS’s viability. 

On the day the transaction was announced, the 
Secretary of State issued a public interest “intervention 
notice”. This intervention notice enabled the Secretary 

of State to decide whether or not to refer the 
transaction to the Competition Commission 
without leaving the decision to the Office 
of Fair Trading (“OFT”), as would normally 
be the case. In its report the OFT concluded 
that the transaction raised serious competition 
concerns. However, the Secretary of State cleared 
the deal citing an overriding need for “stability 
of the Uk financial system”. The intervention 
notice was retroactively approved by the British 
Parliament. Merger Action Group, a Scottish 
association, challenged the Secretary of State’s 
decision, but the Competition Appeal Tribunal 
rejected this challenge.

MERGER CONTROL: EXPEDITED CLEARANCE FOR BANk MERGERS
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On an EU level, Competition Commissioner Neelie kroes 
promised to take into account the “evolving market 
conditions” when dealing with bank mergers falling 
under the jurisdiction of the European Commission 
(“EC”). In particular, the EC may authorise parties to 
close a transaction pending the merger control review. 
It is not yet clear how useful this will prove for parties 
anticipating that remedies will be imposed. The EC may 
also rely on the “failing firm defence”, which enables it 
to clear a potentially anti-competitive transaction where 
the target is expected to otherwise exit the market.

STATE AID: EC wAVES THROUGH  
RESCUE MEASURES
EU Member States have provided an extraordinary range 
of support to financial institutions, including deposit 
guarantees, loan guarantees, liquidity facilities, capital 
injections, and partial nationalisation. Many of these 
measures constitute State aid, i.e. a subsidy that gives a 
competitive advantage over rivals. A Member State must 
notify the EC of any plans to grant State aid, and may 
not implement such aid before the EC has authorised it. 
The EC may approve aid if its positive effects outweigh 
any distortion of competition it may cause.

In recent months, Member States have notified a large 
number of State aid measures aimed at salvaging 
financial institutions. In order to review these measures, 
the EC initially relied on its 2004 guidelines which 
authorise Member States to provide “rescue aid”  
(e.g., loans or guarantees) to ailing firms for a period 
not exceeding six months. At the end of this period the 
State should either terminate the aid or submit to the 
EC a restructuring or liquidation plan. The EC used the 

guidelines to approve the bail-out of the Uk’s Bradford  
& Bingley and of Hypo Real Estate Holding in Germany.

However, the extent of the turmoil has forced the  
EC to adopt special emergency guidelines. The new 
guidelines authorise Member States to guarantee 
retail deposits and certain other liabilities held by 
financial institutions. The guarantee must be limited to 
fundamentally sound financial institutions, and should 
not discriminate between national and foreign banks. The 
guarantee can be initially given for a period of up to two 
years, provided that the Member State concerned reviews 
the financial institutions’ functioning every six months. The 
banks should pay an appropriate premium to remunerate 
the guarantee, and should not use the guarantee in order 
to engage in aggressive commercial expansion.

The EC has relied on the new guidelines in order to 
approve a number of national guarantee schemes, as 
well as the bail-out of several major banks (including 
ING, Dexia, and Fortis). In several cases, the EC granted 
its clearance following a 24-hour fast-track investigation. 

The EC has also issued a communication on emergency 
recapitalisation of financial institutions and has authorised 
several capital injections, sometimes subject to adjustments.  
For example, the EC cleared the French recapitalisation 
scheme only after France increased the level of remuneration 
on the securities purchased by the State.  French capital 
injection is intended for “fundamentally sound” banks and  
is capped at €21 billion.

SPECIAL TREATMENT FOR THE  
FINANCIAL SECTOR?
Special antitrust treatment has so far been reserved 
to the financial sector. However, France and Germany 
are planning to grant subsidies to their national car 

industries, and may argue that these subsidies should 
qualify for a State aid exemption. The Economic 
Recovery Plan recently published by the EC appears  
to move in this direction. In particular, the Plan 
indicates that the EC will temporarily authorise Member 
States to guarantee loans to troubled businesses other 
than banks. The EC is currently preparing temporary 
guidelines which will apply to emergency State aid 
granted outside of the financial sector.

STATE AID IN A NUTSHELL:
•  State aid is a competitive advantage 

granted by a Member State to a company 
that involves a transfer of State resources.  
However, if the State acts in the same way 
as a private investor would have done,  
the measure does not constitute State aid.

•  Examples of State aid include grants, loans 
at reduced interest rates, loan guarantees, 
and preferential tax treatment.

•  A Member State must notify the EC of any 
plan to grant or alter State aid.  Aid granted 
before approval is deemed unlawful and the 
EC may order its suspension or recovery.

•  The EC has two months to carry out a 
preliminary examination of a notified aid.  
The EC then either authorises the aid or 
opens a formal investigation that may take 
up to 18 months.  The EC has exempted 
certain aids from notification and has 
published a number of guidelines.



SEE YoU IN CoURT
UK Courts rule against exemplary and restitutionary damages
The Uk’s Court of Appeal has upheld the High Court’s ruling that only compensatory 
damages are available to cartel victims. The dispute stemmed from the vitamins cartel 
that was fined by the EC in 2001. Devenish Nutrition, a purchaser of vitamins, brought 
“follow-on” damages claims against cartel members before the High Court. Devenish 
claimed restitutionary damages (calculated based on the defendant’s gain). Restitutionary 
damages can be higher than compensatory damages (calculated based on the claimant’s 
loss) particularly if the claimant has passed on all or part of the cartel overcharge to 
end-customers. Devenish also claimed exemplary, or punitive, damages. The High Court 
ruled that neither restitutionary nor exemplary damages were available in antitrust cases. 
Devenish appealed but the Court of Appeal confirmed that the claimant was only entitled 
to be compensated for the losses it had actually suffered due to price-fixing.

The Court of Appeal’s ruling is at odds with the recommendations regarding private 
antitrust actions published by the OFT in 2007. The OFT suggested that if calculation 
of compensatory damages is too complex or inefficient, damages should be awarded 
on a restitutionary basis. Both Uk and EU authorities are expected to adopt legislative 
proposals in the near future aimed at facilitating private antitrust actions, including 
representative actions (i.e. claims brought on behalf of a group of victims).

Advocate general supports France Telecom’s appeal
In 2007 the Court of First Instance (“CFI”) upheld the EC decision that imposed a €10.3 
million fine on wanadoo, a subsidiary of France Telecom, for predatory pricing. Predatory 
pricing is considered to be an abuse when carried out by a dominant firm. In September 
2008, Advocate General Mazák issued an opinion arguing that the European Court 
of Justice (”ECJ”) should annul the CFI’s ruling. The case relates to pricing strategies 
implemented by wanadoo in 1999-2000 when wanadoo marketed its ADSL services 
at prices below total costs. wanadoo suffered substantial losses but its market share 
increased from 46% to 72%. The EC found that wanadoo deliberately sacrificed short-
term profits in order to drive its competitors out of the ADSL market. wanadoo was fined 
for predatory pricing although it argued that low prices were in response to aggressive 
pricing by competitors and the price war benefited customers and resulted in losses that 
wanadoo was not likely to recoup. The Court held that showing that recoupment was 

realistic was not a precondition to establish the abuse. The Advocate General disagreed, 
arguing that in order to establish that pricing is predatory the EC should prove that the 
dominant firm could anticipate the possibility of recoupment of its losses. Moreover, the 
CFI did not determine whether or not by aligning its prices on those of its competitors 
wanadoo sought to strengthen its dominant position.

ECJ rules on parallel trade in pharmaceuticals
The price of pharmaceuticals is regulated by national governments. Parallel trade is 
the practice whereby wholesalers purchase medicines in areas of the EU where they are 
relatively cheap and resell them in areas where medicines are more expensive. The Greek 
subsidiary of GlaxoSmithkline (“GSk”) tried to limit parallel trade by refusing to sell its 
products to the Greek wholesalers who resold medicines in the Uk and Germany (where 
prices are higher than in Greece). The wholesalers sued GSk before the Athens Court of 
Appeal for abuse of dominance and the court requested the ECJ’s opinion on the legality 
of GSk’s practices. The ECJ ruled that a pharmaceutical company which is dominant 
in the supply of a medicine abuses its dominant position if it refuses to meet ordinary 
orders by wholesalers in order to prevent parallel exports. The ECJ left it to the national 
courts to determine whether the orders are ordinary. It means that national courts should 
take into account the previous business relations between the pharmaceutical company 
and the wholesalers, as well as the size of the orders wholesalers place in relation to 
the requirements of the national market in which they operate. The concept of “ordinary 
orders” is ambiguous and is likely to give rise to further litigation between drug-makers 
and wholesalers.

CAT refuses leave to appeal ITV ruling
The Uk’s Competition Appeal Tribunal (“CAT”) refused pay-TV operator BSkyB (“Sky”) 
leave to appeal against the CAT’s ruling in the ITV case. In November 2006 Sky acquired 
a 17.9% stake in ITV, a Uk-based free-TV broadcaster, amidst speculation that Virgin 
Media might bid for ITV. In January 2008, the Competition Commission ordered Sky to 
reduce its stake in ITV to less than 7.5%. The CAT upheld this decision and has rejected 
Sky’s appeal. Sky may still make an application for permission to appeal directly to the 
Court of Appeal.



REGULATING NEXT GENERATION BROADBAND:  
THE goLDILoCKS DILEMMA
Next generation Broadband will transform 
communications. ofcom, the UK’s 
communications regulator, has outlined 
what it believes will be the most appropriate 
framework for developing regulation in  
its consultation paper called “Delivering 
super-fast broadband in the UK”. ofcom’s 
declared aim is to encourage private 
investment. However, the cost of NgA 
deployment is enormous, with estimates for 
UK rollout ranging from £5 billion to £30 
billion varying on the technology used and 
geographical coverage. There is a recognition 
that significant network costs mean that 
infrastructure competition is likely to be 
limited and so regulation must also seek 
ways to foster long-term competition.
The EC also released a draft recommendation as well 
on regulating next generation networks which aims to 
harmonise the approach in EU member states. According 
to both Ofcom and the EC, risky investments should be 
allowed to earn returns that reflect the level of risk and 
the regulator’s risks are higher than those associated  
with today’s networks.

The balance between encouraging investment but 
promoting a level playing field is difficult. Too much 
regulation may leave the Uk behind other countries  
which have a roll-out proceeding faster. Getting the  
right balance is a classic “Goldilocks” dilemma: if 
regulation is too prescriptive the markets may not  
develop at all; on the other hand, a lack of regulation  
may favour the use of market power by incumbents  
to the ultimate detriment of consumers. Regulation  
needs to be “just right”.

Has there been market failure?
Ofcom indicates that the appropriate starting point for 
intervention should be whether there has “self-evidently 
been a market failure leading to under-investment”. 
Perhaps the most likely candidate for such failure will be 
whether super-fast broadband can be delivered in specific 
regions or geographies which have not been served at all 
or poorly served (e.g. because of length of copper lines).

wholesale remedies may be needed  
for consumer choice
Ofcom says that its approach to limited but targeted 
regulation will be guided by an overriding concern to ensure 
choice for consumers. where there is no effective competition 
or upstream remedies resulting in retail choice Ofcom says it 
will be prepared to mandate access to wholesale products to 
support choice at the retail level. The key, Ofcom says, will 
be for operators other than the infrastructure provider to be 
able to buy the same wholesale products, using the same 
processes and same price, as the downstream divisions of 
the network operators.

But what type of wholesale products should be available? 
“Passive products” offer direct access to infrastructure such 
as cables and ducts and for “competition at the deepest 
level”. They would leave more technology choices and 
control in the hands of competing operators. The EC’s 
recommendations, for instance, place considerable stress 
on the need for duct access. On the other hand, “active” 
inputs (also know as “bitstream”) rely on access to the 
electronic equipment that is connected to the physical 
infrastructure, and for this reason are less costly. However 
they only become available after the infrastructure owner 
has already invested and it will own and manage the active 
electronics. Despite competition drawbacks, because of the 
much greater expense of passive products, Ofcom concludes 
that active products are more likely to be viable across the 
widest area and so more likely the focus of regulation.

Maintain price flexibility
Ofcom also wants to allow operators as much pricing 
flexibility as possible. It recommends that prices could 
be prescribed only for “anchor products” and all other 
prices should be freely set. Anchor prices are regarded 
as products similar to those available today and so non-
anchor products will generally be higher bandwidth ones. 
This means that for new active bitstream products pricing 
freedom will admittedly carry the risk of high prices for 
consumers. The extent to which this pricing regime is 
nonetheless effective in protecting end-users will depend 
on how much of a constraint existing broadband products 
prove to be on the nominated anchor products.

The continuing role for competition law
Ofcom’s approach is largely to be welcomed. However,  
in justifiably paring back ex ante regulation, an important 
consequence is that, the new proposed regime is likely 
to increase the ability for incumbent dominant firms to 
engage in predatory strategies. This is where the general 
competition law will play a vital role. Margin squeeze is  
the most obvious possibility but so are other forms of 
excessive pricing, price discrimination and constructive 
refusals to supply. whether Ofcom’s proposed regimes 
survives the Goldilock’s “just right” test will ultimately 
depend on the form and pricing of super-fast broadband 
that emerges and whether the enforcement of competition 
law, especially as to abuse of dominance, is effective.

This is a shortened version of the article by C. Arnott,  “Developing a 
Competition Law Framework for Next Generation Broadband”, that will 
appear in Competition Law Journal, Vol. 7, issue 4, 2008.



 

EC TARGETS PHARMACEUTICAL INDUSTRY
The EC has published its preliminary 
report on the competition inquiry into 
the pharmaceutical sector. The inquiry 
was launched in January 2008 with 
unannounced inspections (“dawn raids”) 
at the premises of several pharmaceutical 
companies. The report analyses data over 
a seven-year period from 2000 and is 
based on a sample of 219 medicines. The 
EC argues that originator companies (i.e. 
patent-holders) systematically prevent the 
development of generic drugs using one or 
a combination of the following practices:

•  Misuse of patent rights: originator companies file 
so-called “patent clusters”, i.e. multiple patent 
applications for the same medicine which lead to 

uncertainty for competitors as to whether and when 
they can start developing a generic medicine without 
infringing one of the many patents;

•  Vexatious litigation: there were nearly 700 cases of 
reported patent litigation between patent-holders  
and generic companies and litigation lasted on  
average nearly three years. Generic companies 
ultimately win over 60% of these cases. In 2005,  
the EC fined AstraZenecca €60 million for obstructing 
the development of generic alternatives to ulcer drugs 
through abusive litigation and misuse of patent rights 
(AstraZenecca has appealed this fine);

•  Anti-competitive settlements: patent-holders and 
generic companies concluded around twenty “reverse 
payment” settlement agreements which limit the 
launch of a generic medicine in exchange for payments 
from the originator to the generic company. These 
payments totalled more than €200 million;

•  Intervention in regulatory proceedings: originators 
frequently intervene in national procedures for the 
approval of generic medicines, which on average delays 
the entry of the generic medicine by four months.

It takes on average around seven months for a generic 
product to enter the market following the expiration of  
the corresponding patent. This delay results in a 
significant loss for patients and taxpayers because prices 
for medicines generally decrease by around 20% following 
generic entry. The report also suggests that originators use 
defensive patenting in order to block the development of 
new molecules.

The publication of the report was accompanied by a  
new series of dawn raids at the premises of several drug-
makers. The EC expects to publish its final report in the 
spring of 2009.

EC IN BRIEF
BHP ABANDoNS ITS BID FoR RIo TINTo
Anglo-Australian mining company BHP Billiton has 
abandoned its proposed hostile takeover of rival Rio Tinto. 
Some observers noted that the move followed concerns 
about the deal raised by the EC. The takeover was 
launched in November 2007 and, although the deal has 
been cleared by antitrust authorities in Australia, the US 
and South Africa, the EC opened an in-depth investigation. 
Rio Tinto and BHP reportedly rank number two and three 
in the global iron ore business (behind CVRD) and are 
market leaders in the supply of metallurgical coal. Iron 
ore and metallurgical coal are the main inputs used in the 
production of steel. Some steel manufacturers have argued 
that the transaction would result in higher commodity 
prices. BHP has said that it had anticipated the EC would 
require divestments in iron ore and metallurgical coal and 
that, given the current economic circumstances, it would 
not have been able to achieve fair divestment values. 
Because the deal has been abandoned, the EC closed its 
investigation without adopting a final decision.

CAR gLASS CARTEL FINED €1.3 BILLIoN
The EC has imposed fines totalling €1.38 billion on Asahi, 
Pilkington, Saint-Gobain and Soliver for market sharing 
and the exchange of sensitive information relating to the 
sales of car glass in the EEA. French firm Saint-Gobain 
was fined €896 million, the highest antitrust fine ever 
imposed by the EC. The EC increased Saint-Gobain’s fine 

by 60% in order to punish the company for being a repeat 
offender. Saint-Gobain has said that the fine is excessive 
as it represents 95% of the annual sales of its relevant 
business in Europe, and several decades’ net income.  
The company intends to appeal the fine.

NEw EC gUIDELINES oN REMEDIES
Under EU rules, if a merger raises competition concerns 
the parties may offer remedies in order to alleviate these 
concerns. The EC has recently adopted new regulatory 
measures relating to remedies. In particular, the parties 
that offer remedies are now required to submit a new 
filing (called Form RM) providing detailed information 
regarding the proposed remedies. The EC has also issued 
new guidelines that describe the procedure for the 
submission and implementation of remedies. Remedies 
should normally be offered by the parties no more than 
20 working days after the filing of a notification, or, if the 
EC opens an in-depth Phase 2 investigation, within 65 
working days of the opening of a Phase 2.

EC MAY CHALLENgE SPANISH  
BRoADBAND REgULATIoN
The EC is reviewing draft regulation of the Spanish 
wholesale broadband access market, which it says may  
be inconsistent with EU rules. The Spanish telecom 
regulator (CMT) ordered the incumbent operator Telefónica 
to open its underground ducts to allow competitors to 

lay cable. The CMT also instructed Telefónica to provide 
competitors with wholesale broadband access (bitstream) 
to its local loop, but only up to the speed of 30 Mbts. 
Vodafone and France Telecom complained that, as a 
result of this regulation, Telefónica was not required to 
give wholesale access to its high-speed network. The EC 
may require the CMT to amend the proposed measures 
and insists that there is no reason to distinguish different 
broadband “markets” based on connection speed.

EC ACCEPTS E.oN’S ELECTRICITY REMEDIES
The EC has accepted the remedies offered by E.ON 
and closed its investigation into the alleged abuses of 
dominance in the German electricity market. The EC’s 
investigation was launched in 2006 following concerns 
that E.ON might have withdrawn available generation 
capacity from the German electricity market in order 
to raise prices. The EC also argued that E.ON might 
have prevented rival power producers from exporting 
balancing energy through E.ON’s transmission network 
(balancing energy is emergency electricity supply 
used to maintain the frequency of the current within 
the network). E.ON undertook to divest around 5,000 
megawatts of generation capacity as well as its extra-
high voltage transmission system in Germany. This is 
the first time in the EU that a company has divested 
significant assets in order to settle an abuse  
of dominance investigation.
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NATIoNAL UPDATE

gERMANY: BAN oN E.oN’S  
MINoRITY INVESTMENTS
The German Supreme Court upheld the decision of the 
German Federal Cartel Office (“FCO”) banning E.ON from 
acquiring a 33% minority stake in a municipal utility in 
Eschwege, a German town. The Court agreed with the FCO 
that E.ON and RwE formed a dominant duopoly in the 
German electricity market. More than 60% of the electricity 
sold to end-users in Germany is either produced or imported 
by E.ON and RwE. The FCO and the Court considered that 
the duopoly sought to vertically foreclose electricity markets 
by purchasing stakes in municipal utilities.

gERMANY: FoUR MERgERS BLoCKED  
THIS YEAR
The FCO prohibited the acquisition of the German company 
SimonsVoss by the Swedish group Assa Abloy. Although 
SimonVoss’s global revenues were very limited (less than 
€40 million), the FCO found that, because the parties held a 
combined market share of 65-70% in Germany in the supply 
of certain locking systems, the deal was anti-competitive. 
This is the fourth deal prohibited by the FCO this year.

IRELAND: NEw RULES FACILITATE  
BANK MERgERS
Ireland has amended its merger control rules in order 
to enable the Minister of Finance (instead of the Irish 
Competition Authority) to review and authorise bank 
mergers. The Minister may clear mergers that raise 
competition concerns in cases where he or she believes  
the merger would be necessary to maintain the stability  
of the financial system, avoid a serious threat to the  
stability of credit institutions, or remedy a serious  
disturbance in the Irish economy. These rules are  
comparable to those implemented by the Uk to allow  
the Lloyds/HBOS transaction.

UK: CoURT oF APPEAL REDUCES PRISoN 
SENTENCES oF CARTEL PARTICIPANTS
The Court of Appeal has reduced the sentences imposed  
by Crown Court on three Uk businessmen that 
participated in a cartel relating to the supply of marine 
hoses (used to transfer oil between tankers and storage 
facilities). The Court of Appeal reduced the sentences, 
from three years imposed on two of the individuals to 

30 months, and the sentence of 30 months imposed on 
the third individual to 20 months, respectively. The new 
sentences are identical to those imposed on the same 
individuals in the US. The defendants had previously 
entered into a plea agreement with the US Department  
of Justice providing that if Uk courts sentenced the 
defendants to less prison time than they received in the US, 
they would serve the remainder of their time in the US.

UK: oFT ADoPTS ITS FIRST DoMINANCE 
DECISIoN IN FIVE YEARS
The OFT found that transport operator Cardiff Bus 
engaged in predatory conduct aimed at eliminating a 
competitor, 2 Travel. 2 Travel introduced a new no-frills 
bus service and Cardiff Bus retaliated by launching its 
own no-frills bus services which ran on the same routes, 
at similar times. Cardiff Bus’s services ran at loss and 
were stopped shortly after 2 Travel exited the market. 
The OFT did not impose a fine on Cardiff Bus because  
the conduct was deemed to be of minor significance 
(Cardiff Bus’s revenues were less than £50 million).  
This is the first decision adopted by the OFT in an  
abuse of dominance case since 2003.

UK: CoMPETITIoN CoMMISSIoN 
CHALLENgES VIDEo-oN-DEMAND JV
Uk TV operators BBC, Channel Four and ITV have sought 
competition clearance for a proposed video-on-demand 
joint venture, but the Competition Commission (“CC”) has 
provisionally ruled that the JV in its current form would likely 
substantially lessen competition. The joint venture, referred 
to as Project kangaroo, would combine the networks’ online 
video archives and recently-aired shows to create a “one stop 
shop” for video-on-demand customers. The CC says that the 
JV would likely impede competition because the parties jointly 
control most of the domestic content that would be available 
as video-on-demand. According to the CC no other operator 
would have the scale to be an effective competitor. The CC 
is now investigating whether changing the terms of the JV 
could allow it to pass muster, in particular, by forcing the JV 
to give access to its video-on-demand content to third parties. 
It is not clear, however, that such changed terms would be 
commercially acceptable.


