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CIVIL FALSE CLAIMS ACT: District Court Holds 
that Applying FERA Amendment Retroactively 
Would Be Unconstitutional 

When the Fraud Enforcement and Recovery Act of 2009 (“FERA”) was passed by Congress and 

signed into law on May 20, 2009, most of the amendments to the liability provisions of the False 

Claims Act (“FCA”) were prospective only.  One provision, however, was made retroactive:  the 

provision which “overruled” the unanimous Supreme Court decision in Allison Engine Co. v. 

United States ex rel. Sanders, 128 S. Ct. 2123 (U.S. 2008).  Both the Justice Department and 

Senator Charles Grassley were so incensed by this common sense decision that they made this 

single substantive amendment retroactive to June 7, 2008, two days before the Supreme Court’s 

decision was handed down.  Through this maneuver, the government hoped to avoid the 

Supreme Court’s liability requirements.   

Those government hopes--and arguments--were dashed yesterday by District Judge Thomas 

Rose’s ruling in the Allison Engine case, now on remand to the Southern District of Ohio.  The 

judge’s order definitively rejected the retroactive application of the FERA amendment that 

changed the substantive requirements for FCA liability under Section 3729(a)(1)(B) (formerly 

subsection (a)(2)).  The district court based its decision on both a plain reading interpretation of 

FERA’s retroactivity clause that rendered it ineffective as applied to the conduct in this case, and 

the finding that retroactive application of FERA’s substantive changes to FCA liability would 

violate the Ex Post Facto Clause of the U.S. Constitution.   

The court’s plain reading analysis mirrors a recent decision by the District Court for the District of 

Columbia in United States v. Science Applications International Corp., No. 04-1543, 2009 WL 

2929250 (D.D.C. Sept. 14, 2009).  See FraudMail Alert No. 09-09-16.  Judge Rose’s reasoning on 

the constitutional issue, however, is entirely new, well researched, and completely devastating to 

the retroactive application of this amendment. The district court’s conclusion that the FCA is 

“punitive” in purpose and effect has far-reaching impact and bolsters other arguments based on 

the same premise, including the argument that, in certain cases, the FCA’s damages and 

penalties are punitive and may be unconstitutional under the Excessive Fines Clause.   

Background to the District Court’s Decision 

On June 9, 2008, the Supreme Court held in Allison Engine that liability for a false statement 
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supporting a false claim was limited by the statutory requirement that the defendant intended “to 

get” payment or approval of the false claim “by the government.”  Specifically, the Court held: 

Contrary to the decision of the Court of Appeals below, we hold that it is 

insufficient for a plaintiff asserting a [31 U.S.C.] § 3729(a)(2) claim to show 

merely that "[t]he false statement's use ... result[ed] in obtaining or getting 

payment or approval of the claim," or that "government money was used to pay 

the false or fraudulent claim."  Instead, a plaintiff asserting a   § 3729(a)(2) claim 

must prove that the defendant intended that the false record or statement be 

material to the Government's decision to pay or approve the false claim. 

Similarly, a plaintiff asserting a claim under § 3729(a)(3) must show that the 

conspirators agreed to make use of the false record or statement to achieve this 

end. 

The Supreme Court remanded the case for the lower courts to determine whether this 

requirement had been met.  Subsequently, on May 20, 2009, the President signed FERA, which 

included significant revisions to the FCA.  See FraudMail Alert No. 09-05-21.  Most of those 

amendments were prospective only, but in response to the Allison Engine intent requirement, 

FERA amended the FCA to include a new Section 3729(a)(1)(B) that eliminated the “to get” and 

“by the government” language that was key to the Supreme Court’s interpretation of the FCA’s 

false statements liability provision.  Congress also attempted to impose this substantive change 

to FCA liability retroactively under a provision stating that Section 3729(a)(1)(B) liability “shall 

take effect as if enacted on June 7, 2008, and apply to all claims under the False Claims Act . . . 

that are pending on or after that date.” (emphasis added).  With the Allison Engine case on 

remand from the Supreme Court, however, the defendants argued that, under the plain language 

of this retroactivity clause, the FCA amendments in Section 3729(a)(1)(B) were not applicable to 

the “claims” in that case.  DOJ joined the relators in arguing that retroactive application was both 

required and constitutional.     

The District Court’s Rejection of Retroactivity 

Plain Meaning Interpretation.  In rejecting the retroactive application of the FERA amendments, 

the district court first noted that the standard for finding a clear indication that a statute is to be 

applied retroactively is a demanding one that requires the statutory language to be so clear as to 

sustain only one interpretation.  The court found that this standard was not met in this case.  

Under a plain reading of the FERA’s effective date provision, the court held that FERA’s 

amendment to Section 3729(a)(1)(B) applies to “claims” pending on June 7, 2008, since that 

provision specifically says “claims.”  While the “case” was pending on that date, the court found 

that the “claims”--which, for purposes of the FCA means “any request or demand” for money or 

property--were not.  The court found that this definition of “claims” was supported by FERA’s 

legislative history, which modified the definition of “claim” in other respects, and that FERA’s 

effective date provision supported it as well.  Therefore, the court found FERA’s retroactivity 

clause inapplicable to the “claims” in the case.     

Ex Post Facto Violation. The court’s statutory interpretation was only one reason the court gave 

for rejecting retroactive application of Section 3729(a)(1)(B).  The court went on to address the 
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more interesting and far-reaching argument--whether retroactive application of a substantive 

change to FCA liability could be constitutional?  Resoundingly, the court’s answer was “no.”   

The court noted that Congress is free to enact legislative changes to prior laws, but it is limited by 

the Ex Post Facto Clause when seeking to apply those changes retroactively.  Simply put, a law 

that punishes a defendant for past acts is an ex post facto law.  Retroactively applying a civil law 

that is punitive in nature violates the Ex Post Facto Clause if the legislature intended to impose 

punishment, or if, despite the legislature’s civil intention, the statutory scheme is so punitive in 

purpose or effect that the legislature’s intention is negated.   

In determining the legislature’s intent, the court quoted more than 10 statements by legislators 

who sponsored the FCA and FERA to establish that their intent was punitive, highlighting the 

words “punish” and “punishment” in bold to emphasize the point.  For example, the court quoted 

Senator Leahy’s statement that FERA would help law enforcement “'track down and punish' 

people” and noted that Senator Grassley, another sponsor of the FCA and FERA, stated that 

FERA’s FCA amendments would “ensure punishment.”  The court also cited to similar language 

used by Attorneys General Ashcroft and Holder in describing the purpose of the FCA.  In addition, 

the court listed in string-cite fashion more than a page of decisions in multiple circuits where the 

punitive nature of FCA damages was recognized.   Against these references to the FCA as 

punitive, the relators’ evidence of government reports characterizing the FCA as remedial was 

completely unpersuasive.  

Even if the intent of Congress to punish under the FCA was not sufficiently clear, the court found 

that retroactive application of the FERA amendment was also unconstitutional because the 

purpose and effect of the statutory scheme of the FCA was punitive, and therefore its civil intent 

was negated.  Applying seven factors used by the Supreme Court to make a determination on 

this issue, the court found that four of the factors favored a finding that the FCA was punitive in 

nature and effect.  Specifically, the court found that: (1) FCA sanctions have historically been 

regarded as punishment; (2) an FCA violation requires scienter; (3) FCA sanctions are intended 

to promote punishment by deterring conduct; and (4) the submission of false claims to the 

government can  also be punishable as a crime.  The court found that two factors favored a civil 

finding:  violating the FCA does not lead to imprisonment, and FCA damages serve both 

compensatory and punitive purposes.  However, the court found that the seventh and final factor-

-whether the FCA’s sanctions are excessive in relation to its purpose of compensating for loss--

was “more than overcome by the determination . . . that the sanctions recoverable can far exceed 

the sanctions necessary to compensate the Government for its loss.”  In this regard, the court 

noted that in United States v. Halper, 490 U.S. 435 (1989), where the penalties of $130,000 for 

an actual loss of $585 bore no rational relation to the goal of compensation for loss, the FCA 

clearly seemed to qualify as punishment.     

Future Impact 

Two well-regarded courts have now held that Section 3729(a)(1)(B) cannot be applied 

retroactively to cases pending as of June 7, 2008.  As a result the Supreme Court’s holding in 

Allison Engine will apply to virtually every pending FCA case, and therefore courts and litigants 

will not have to apply the new FERA liability provisions until many years down the road, after 
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“claims” pending on or after June 7, 2008 start to become the basis for FCA cases.  Moreover, 

the constitutional infirmity found by Judge Rose will further limit FERA’s impact to those claims 

submitted after May 20, 2009. 

This case is sure to go, once again, to the Sixth Circuit and perhaps, again, to the Supreme 

Court.  Yet, District Judge Rose’s logic is unassailable.  How could a claim, which was not a 

violation of the FCA on May 19, 2009, become a violation (with treble damages and $11,000 per-

claim penalties) on May 20, when the President signed FERA?  Or better yet, how could the 

Allison Engine decision not apply to the defendants in the Allison Engine case?       
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