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SECTOR SPOTLIGHT:
The Importance of Anti-Corruption Due Diligence in Corporate Transactions
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In Spring 2013, the SEC resolved two Foreign Corrupt Practices 
Act (the “FCPA”) matters by utilizing approaches that are 
relatively novel in the FCPA context:  (1) non-prosecution 
agreements (“NPA”); and (2) the administrative forum (rather 
than federal courts) for litigation.  At a time when an increasing 
— but still small — number of potential defendants in FCPA 
matters are choosing to litigate, these approaches may create 
additional incentives for would-be litigants to settle.

In April 2013, the SEC entered into an NPA with Ralph Lauren 
Corp. in connection with alleged FCPA violations by a subsidiary 
in Argentina, marking the first time that the SEC entered into an 
NPA in an FCPA matter.  NPAs are written agreements in which 
the SEC agrees not to pursue an enforcement action against 
an entity if it agrees, among other things, to cooperate with 
the SEC and comply with express undertakings.  If the entity 
violates the NPA, the SEC may then take enforcement action.  
In light of the SEC’s minimal guidance about the circumstances 
that might warrant an NPA, the SEC’s NPA with Ralph Lauren 
is instructive.  The NPA underscores the important roles played 
by (1) prompt self-reporting (Ralph Lauren self-reported two 
weeks after discovering the alleged violations); (2) meaningful 
remedial measures (Ralph Lauren terminated its customs 
broker and ceased all retail operations in Argentina, and 
strengthened its anti-corruption compliance program); and (3) 
substantial cooperation (Ralph Lauren voluntarily produced 
documents and information to the SEC, including summaries 

of witness interviews).  When confronted by possible FCPA 
violations, the prospect of being able to obtain an NPA may 
encourage individuals and entities to cooperate with the hope of 
avoiding an enforcement action.

In May 2013, the DOJ and the SEC announced a $398 million 
settlement (the fourth highest FCPA settlement ever) with the 
oil and gas company Total S.A.  The DOJ and SEC alleged that 
Total paid more than $60 million to an Iranian government 
official for oil and gas contracts.  Rather than suing Total in 
federal court (which is the norm for FCPA matters), the SEC 
instituted a settled administrative proceeding.  In light of 
the SEC’s new power under the Dodd-Frank Act to impose 
fines administratively, coupled with the SEC’s desire to avoid 
judicial scrutiny of settlements, the SEC may try to resolve an 
increasing number of FCPA matters administratively in the 
future.  For various reasons (including limited discovery, the 
perception of a home court advantage, and a conflicted first-
level appeal process where the commissioners who voted to 
institute the administrative proceeding review any appeals), 
many practitioners believe that the SEC has a better advantage 
litigating matters administratively rather than in the district 
courts.  That perceived advantage may, depending on the facts 
and circumstances of the case, encourage some individuals 
and entities to consider settling rather than litigating.  In 
addition, because administrative settlements are often viewed 
by the public as less severe than settlements reached in the 
district courts, would-be litigants may be more willing to settle 
administratively than they otherwise would.  

Of course, only time will tell how effectively the SEC will be able 
to use these tools to resolve FCPA matters.  However, given that 
both of the settlements described above were reached shortly 

after Mary Jo White was confirmed as the new Chairman of the 
SEC, it is a good bet that the SEC will use them again soon.
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