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Unraveling Financing Transactions Under Fraudulent 
Conveyance Laws:  The Lessons of In re TOUSA, Inc. 

Lenders are often counseled about fraudulent conveyance risks when they engage in financing 

transactions.  It is usual, customary and the norm for steps to be taken to attempt to reduce such risks, 

including obtaining solvency and fairness opinions and using so-called savings clauses in loan 

documents.  These undertakings and features notwithstanding, when a borrower or guarantor files a 

chapter 11 petition, often fraudulent conveyance claims are threatened, used as leverage, and settled 

within the context of a plan of reorganization.  Owing to the complexity and fact intensive nature of such 

claims, the expense of litigation, and uncertainties of outcome inherent in any litigation, it is rare that such 

claims are litigated to conclusion.  The case of Official Committee of Unsecured Creditors of TOUSA, Inc. 

v. Citicorp North America, Inc. (In re TOUSA, Inc.),1 however, was fully litigated to judgment.  The 

182-page decision of the Honorable John K. Olson, Bankruptcy Judge of the United States Bankruptcy 

Court for the Southern District of Florida, is a reminder and a wake-up call to lenders of the serious and 

far-reaching risks arising from, and in connection with, fraudulent conveyance claims.  

Background 

In June 2005, Homes LP, a wholly-owned subsidiary of TOUSA, Inc. (“TOUSA” or the “Debtor”), and 

Falcone/Ritchie LLC, formed TE/TOUSA LLC (the “Transeastern Joint Venture”), a joint venture to 

acquire certain home building assets owned by Transeastern Properties, Inc. in Florida.  The 

Transeastern Joint Venture was funded with $675 million of third-party debt capacity.  As a condition 

precedent to the Transeastern Joint Venture credit agreements, TOUSA and Homes LP executed various 

guaranties (the “Transeastern Guaranties”).  

Because of the housing downturn, the Transeastern Joint Venture failed and the entities providing 

financing for the Transeastern Joint Venture (the “Transeastern Lenders”) issued notices of default and 

commenced litigation demanding payment under the Transeastern Guaranties.  TOUSA ultimately 

executed settlements with the Transeastern Lenders on July 31, 2007, which included the payment of  

                                                      
1
  Adv. Pro. No. 08-1435-JKO (Bankr. S.D. Fla., Oct. 13, 2009).  The case is currently on appeal to the District Court for the 

Southern District of Florida. 
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more than $421 million to the Transeastern Lenders.  To finance the settlements, TOUSA and a number 

of its subsidiaries (the “Conveying Subsidiaries,” and collectively with TOUSA, the “Debtors”) borrowed 

$200 million pursuant to a $200 million first lien term loan facility and $300 million pursuant to a $300 

million second lien term loan facility secured by liens on substantially all of their assets (the 

“Transaction”).  Although the Conveying Subsidiaries were not defendants in the litigation and were not 

liable to the Transeastern Lenders, they nonetheless incurred liabilities and granted liens to secure their 

parent’s liabilities resulting from the Transaction. 

After TOUSA and the Conveying Subsidiaries filed their chapter 11 petitions on January 29, 2008, the 

Official Committee of Unsecured Creditors (the “Committee”), sought to avoid these obligations and 

transfers as fraudulent conveyances pursuant to sections 544(b), 548, and 550 of the Bankruptcy Code 

and comparable state law provisions.  The Bankruptcy Court for the Southern District of Florida upheld 

these fraudulent conveyance claims and ordered that the liens obtained by the holders of TOUSA’s $200 

million first lien notes (the “First Lien Lenders”) and $300 million second lien notes (the “Second Lien 

Lenders”) be avoided and that the holders of these notes disgorge and pay back to the TOUSA 

bankruptcy estate all payments of interest and principal on account of such notes.  In addition, the Court 

ruled that the Transeastern Lenders must return $403 million it received from TOUSA to settle the 

Transeastern Joint Venture litigation.2 

Section 548 of the Bankruptcy Code enables a trustee or a debtor in possession to avoid fraudulent 

transfers and obligations made within two years before the entry of an order for relief in a case under the 

Bankruptcy Code.  These transfers and obligations are voidable (a) if made with actual intent to hinder, 

delay or defraud creditors, or (b) if the debtor received less than reasonably equivalent value in exchange 

for the transfer or obligation and either (i) was or became insolvent as a result thereof, (ii) was left with 

unreasonably small capital to engage in or continue business, (iii) intended to incur or believed it would 

incur debts beyond its ability to pay such debts as they matured, or (iv) made such transfer to or for the 

benefit of an insider, or incurred such obligation to or for the benefit of an insider, under an employment 

contract and not in the ordinary course of business.  Under section 544(b) of the Bankruptcy Code, a 

trustee or a debtor in possession may also avail itself of the fraudulent conveyance laws enacted under 

applicable state law, which often has a reach-back period that is longer than the two-year period under 

section 548 of the Bankruptcy Code.  In the TOUSA case, the Committee proceeded under both Florida 

and New York law as well as section 548 of the Bankruptcy Code. 
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  The Court also found that all liens granted to TOUSA’s lenders in a $207 million tax refund were preferential transfers under 

section 547 of the Bankruptcy Code and, therefore, ordered such liens avoided and all funds paid to TOUSA’s lenders with 
respect to the tax refund as part of a cash collateral stipulation, disgorged. 



 
3 

Insolvency 

After a 13-day trial, the Court found that the Committee satisfied all of the elements of its fraudulent 

conveyance claims.  As a threshold matter, after considering testimony on the condition of the housing 

market and valuations by a number of experts, the Court found that the events leading up to the 

Transaction demonstrated that the Conveying Subsidiaries were insolvent both before and after the 

Transaction, that the Conveying Subsidiaries were left with unreasonably small capital to operate their 

business, and that they were unable to pay their debts as they came due.  The Court’s decision goes into 

much detail in its analysis of the various experts and their valuations, both in terms of substance as well 

as credibility.  It is notable that the Court also found that a solvency opinion prepared by a firm that was 

retained on a contingent fee arrangement was unpersuasive because of the circumstances under which it 

was created, its reliance on projections provided entirely by TOUSA management that were not 

sufficiently checked or verified, and its consolidated as opposed to consolidating (entity by entity) basis. 

Less Than Reasonably Equivalent Value 

As part of its analysis, the Court also found that the Conveying Subsidiaries did not receive reasonably 

equivalent value in exchange for the obligations they incurred and transfers that they made.  The 

Conveying Subsidiaries received none of the proceeds of the loans they became obligated to repay.  All 

of the proceeds went to pay off the Transeastern Lenders and settle the related litigation with no direct or 

indirect benefit accruing to the Conveying Subsidiaries.  Some of the indirect benefits asserted by the 

defendants included the improvement of the day-to-day business operation of the Conveying Subsidiaries 

as a result of the settlement of the Transeastern Litigation and the forestalling of the bankruptcy of 

TOUSA, which would have deprived the Conveying Subsidiaries of a variety of services provided by 

TOUSA’s corporate offices, such as access to a centralized cash management system, purchasing, 

payroll and benefits administration.  The Court, however, held that many of these business “synergies” 

did not constitute “value” under section 548 because they did not constitute (1) property (2) received by 

the debtor (3) in exchange for the obligation or transfer.  Moreover, the Court found that not a single 

expert or fact witness for the defendants attempted to quantify the value of the indirect benefits the 

defendants claimed were received by the Conveying Subsidiaries and that the purported benefits, even if 

legally cognizable, did not have sufficient value, if any, to be considered “reasonably equivalent” value in 

exchange for the obligation or transfer. 

The Court, therefore, concluded that in the Transaction each of the Conveying Subsidiaries incurred 

obligations to repay the first and second lien term loans and granted liens on their property to secure 

those obligations. Each lien on the property of a Conveying Subsidiary constituted a “transfer . . . of an 

interest of the debtor in property” and each obligation incurred by a Conveying Subsidiary constituted an 

“obligation . . . incurred by the debtor” within the meaning of section 548 of the Bankruptcy Code.  As 
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these transfers were made and these obligations were incurred within two years before the date of the 

petition, the Court found that they constituted fraudulent transfers and obligations that should be avoided. 

Savings Clauses Provided No Defense 

As part of their defense on the insolvency issue, the First and Second Lien Lenders argued that the 

“savings clauses” that were included in their term loan documents (the “First and Second Lien Term Loan 

Agreements”) reduced the obligations incurred and liens granted by the Conveying Subsidiaries to the 

extent necessary to prevent their insolvency.3  The Court, however found that defense unpersuasive for 

several reasons.  As with most clauses of this nature, the savings clauses in TOUSA’s First and Second 

Lien Term Loan Agreements purported to amend the liabilities and liens to make them “enforceable to the 

maximum extent” permitted by law.  However, because the Conveying Subsidiaries were insolvent even 

before the Transaction and received no value from the Transaction, the Court found that the liabilities and 

liens could not be enforced at all.   

The Court also found that, even if the Conveying Subsidiaries became insolvent only after the 

Transaction, the savings clauses were unenforceable under section 541(c)(1)(B) of the Bankruptcy Code, 

which provides that an interest of the debtor in property becomes property of the estate, notwithstanding 

any “provision in an agreement” that is “conditioned on the insolvency or financial condition of the debtor” 

that “effects or gives an option to effect a forfeiture, modification, or termination of the debtor’s interest in 

property.”  The Court found that the savings clauses are “provision[s] in an agreement,” are “conditioned 

on the insolvency or financial condition of the debtor,” and “effect a forfeiture, modification, or termination 

of the debtor’s interest in property” because, if given the effect claimed by the First and Second Lien 

Lenders, the savings clauses would defeat the Committee’s cause of action (on behalf of the Debtors) 

under fraudulent conveyance laws, and a cause of action is considered property. 

The Court found that the savings clauses are unenforceable for the additional reason that efforts to 

contract around the core provisions of the Bankruptcy Code are invalid.  In particular, the Court noted that 

“savings clauses are a frontal assault on the protections that section 548 provides to other creditors.  

They are, in short, entirely too cute to be enforced.”   

In addition, the Court found that the savings clauses were unenforceable as a matter of contract law 

under the facts of this case because of the existence of multiple savings clauses in each of the loan 

documents, each of which purported to reduce obligations after accounting for all other obligations, and 

                                                      
3
  Section 10.20(d) of both the First and Second Lien Term Loan Agreements provides the following commonly used language: 

“Each Borrower agrees if such Borrower’s joint and several liability hereunder, or if any Liens securing such joint and several 
liability, would, but for the application of this sentence, be unenforceable under applicable law, such joint and several liability and 
each such Lien shall be valid and enforceable to the maximum extent that would not cause such joint and several liability or such 
Lien to be unenforceable under applicable law, and such joint and several liability and such Lien shall be deemed to have been 
automatically amended accordingly at all relevant times.” 
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which made it impossible to determine the obligations that result from the operation of any particular 

savings clause.   

Lastly, the Court found that the savings clauses have no effect because the term loans provided that no 

amendment “shall in any event be effective” unless, among other things, that amendment is “in writing 

and signed by the Requisite Lenders.”  Since the parties to the term loans did not create any signed 

writings to give effect to any modification of the Conveying Subsidiaries’ obligations and liens, no 

amendment of the liens and liabilities of the Conveying Subsidiaries pursuant to the savings clauses 

could have become effective. 

No Good Faith Defense  

Under section 548(c) of the Bankruptcy Code, a transferee or obligee “that takes for value and in good 

faith has a lien on or may retain any interest transferred or may enforce any obligation incurred, as the 

case may be, to the extent that such transferee or obligee gave value to the debtor in exchange for such 

transfer or obligation.”  While the First and Second Lien Lenders attempted to preserve their liens and 

claims under this provision, the Court found that they did not take “in good faith” because they had far 

more than sufficient notice of TOUSA’s insolvency, based on objective, publicly available information.  

The Court also found that the First and Second Lien Lenders did not “take for value” and did not “g[i]ve 

value to the debtor,” i.e., to the Conveying Subsidiaries. 

Avoidance of Payment to Transeastern Lenders 

Section 548(a)(1) of the Bankruptcy Code permits the avoidance of certain transfers of “an interest of the 

debtor in property” if, among other things, the debtor received less than reasonably equivalent value in 

exchange for the transfer.  The Court therefore reasoned that if the Conveying Subsidiaries had retained 

the borrowed funds, rather than transferring those funds to the Transeastern Lenders, those funds would 

have been included within the Debtors’ estates when the petition was filed, thereby ensuring that those 

funds, along with other property of the Debtors, would be available to creditors.  Therefore, since the 

Conveying Subsidiaries were insolvent at the time of the transfer, did not receive reasonably equivalent 

value in exchange for the transfer and, as with the First and Second Lien Lenders, could not avail 

themselves of the good faith defense, the transfer was avoided and the Transeastern Lenders were 

required to disgorge the funds they received from the Conveying Subsidiaries. 

Far Reaching Remedies 

The Court concluded that under sections 544 and 548 of the Bankruptcy Code, the obligations incurred 

by the Conveying Subsidiaries to the First and Second Lien Lenders, and the liens transferred to secure 

those obligations, as well as the transfer of more than $421 million to the Transeastern Lenders, may be 
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avoided.  The Court, however, also held that under section 550(a)4 of the Bankruptcy Code a successful 

plaintiff may recover the value of the property at the time of the transfer.  The Court explained that this 

section was designed to restore the estate to the financial condition that would have existed had the 

transfer never occurred and that the bankruptcy courts have broad equitable powers to accomplish that 

end.   

The Court, therefore, held that a complete remedy must also account for the costs imposed on the 

Conveying Subsidiaries as a direct result of the transfers, including the various fees associated with the 

Transaction itself as well as the cost of pursuing the litigation in order to avoid the unlawful transaction.  

The Court also held that section 550(a) entitled the Conveying Subsidiaries to recover the diminution in 

value of the liens that has occurred since the transfer.   

Thus, to unwind the Transaction and to provide compensation to the Conveying Subsidiaries, the Court 

ordered that the funds relinquished by the Transeastern Lenders be placed in a segregated account to be 

established by the Debtors from which appropriate compensation to the Conveying Subsidiaries would be 

paid pursuant to a separate order of the Court.  After all requisite payments to the Conveying Subsidiaries 

have been accomplished, the remainder of the funds would be distributed to the First and Second Lien 

Lenders in accordance with the First and Second Lien Term Loan Agreements. 

The Lesson of TOUSA 

Lenders and other entities doing business with financially distressed companies are usually cautioned 

about fraudulent conveyance risks.  With an appeal pending, the final outcome of TOUSA awaits further 

judicial review and action.  Regardless of disposition on appeal, TOUSA’s lessons are essential and 

compelling.  Absent substantive, full, complete and independent financial analysis and the actual 

blocking, tackling and documentation by experts at the time of the transaction, the form of the protections 

often used to reduce or eliminate the risks of fraudulent conveyance will be of no benefit.  A lesson of the 

TOUSA decision is that no provision in any document, whether it be a savings clause or solvency or fair 

value opinion, can or will immunize fraudulent conveyance risks when the elements under the applicable 

fraudulent conveyance statute are present. 

 

* * * 
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  Section 550(a) provides that “[e]xcept as otherwise provided in this section, to the extent that a transfer is avoided under section 

544, 545, 547, 548, 549, 553(b), or 724(a) of this title, the trustee may recover, for the benefit of the estate, the property 
transferred, or, if the court so orders, the value of such property, from (1) the initial transferee of such transfer or the entity for 
whose benefit such transfer was made; or (2) any immediate or mediate transferee of such initial transferee.” 
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