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SEC PROPOSES SIGNIFICANT REVISIONS TO SECURITIES ACT 
RULES 144 AND 145 

For the first time in a decade, the Securities and Exchange Commission (the “SEC” or the “Commission”) 

has proposed changes to its regulations governing public resales of unregistered securities under Rule 

144, with correlative changes to Rule 145 (the “Proposals”),1 under the Securities Act of 1933 (the 

“Securities Act”).  

 

The aim of the Proposals is to simplify the resale of unregistered securities.  If adopted, the Proposals 

would abbreviate holding period requirements, ease other elements of compliance with current Rules 144 

and 145 and codify a number of interpretative positions taken by the Commission staff with respect to 

Rule 144 matters.  Most significantly, the Proposals would: 

 

• reduce the current one-and two-year holding periods to six months (for public companies) 

and one year (for non-public issuers) for both affiliates and non-affiliates; 

• eliminate substantially all requirements applicable to sales by non-affiliates who have 

satisfied the holding period requirement; and 

• eliminate entirely the Form 144 filing requirement for non-affiliates. 

 

However, under the Proposals holders of restricted securities who engage in hedging activities during the 

initial six-month holding period would not obtain the full benefit of that reduced holding period.  In these 

circumstances the holding period would be suspended, or “tolled,” for up to six months.  Because the 

holding period in no event would extend beyond the currently mandated one year, holders who choose to 

hedge would not be required to hold for a period longer than that mandated by the current rules and 

would benefit from other changes to the current rules.  Separately, the Proposals would eliminate the 

presumptive underwriter provision under Securities Act Rule 145, except for shell company stockholders. 

 

The Proposals, first announced on May 23 and posted to the SEC’s website on June 22,2 are subject to a 

60-day comment period ending September 4, 2007. 
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CURRENT REGULATORY FRAMEWORK 
 

Section 4(1) of the Securities Act provides an exemption from the registration requirements of Section 5 

for offers and sales by any person who is not an issuer, underwriter or dealer.  Section 2(11) of the 

Securities Act defines an underwriter as any person who has purchased from an issuer with a view to the 

distribution of any security and states that, for this purpose, any person who controls the issuer is deemed 

to be the issuer.  Because the Securities Act does not define the term “distribution,” prior to the 

promulgation of Rule 144 there was uncertainty as to whether the sale of a security could be deemed to 

be a “distribution,” thereby rendering the seller an “underwriter” whose sales require registration.  Rule 

144 was promulgated to provide a safe harbor for determining when a selling security holder is not an 

“underwriter.”  If a selling security holder meets the applicable requirements of Rule 144, he or she will not 

be deemed to be an “underwriter” for purposes of Section 4(1) and may conduct the sale of securities 

without Securities Act registration in reliance on the exemption provided by that Section.3 

 

Under the current rules, in order for a security holder to take advantage of the Rule 144 safe harbor to sell 

restricted securities, the seller must meet the following requirements: 

 

• There must be available adequate current public information about the issuer; 

• The securities must have been acquired from the issuer or an affiliate of the issuer at 

least one year prior to the sale;4  

• The resale may not exceed specified sales volume limitations;5 

• The resale must comply with certain “manner of sale” conditions;6 and  

• Subject to de minimis exceptions, the selling security holder must file a Form 144 

with the SEC. 

 

A non-affiliate may publicly resell restricted securities without compliance with these requirements after he 

or she has held the securities for two years if he or she has not been an affiliate of the issuer for the three 

months prior to the sale.  An affiliate may sell control securities in compliance with these requirements, 

other than the one-year holding period.  

 

SIGNIFICANT PROPOSALS 
 
 REDUCTIONS IN HOLDING PERIODS  

 

 Reporting Companies.  Under the current rules, affiliates must hold restricted securities 

for a minimum of one year prior to any public resale and, in order for non-affiliates to resell restricted 

securities, at least one year must have elapsed from the time the securities were acquired from the issuer 
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or an affiliate.  Under the Proposals, both affiliates and non-affiliates could engage in public resales of 

restricted securities of reporting companies after a six-month holding period (measured, for non-affiliates, 

from the date on which the securities were acquired from the issuer or an affiliate), subject to any other 

requirements of Rule 144 that remain applicable and to the tolling provisions for hedging transactions 

discussed below.  

 

 Non-reporting Companies.  The Commission proposes to retain intact the existing one-

year holding period for restricted securities of non-reporting companies.  However, as discussed below, 

following this one-year period, these securities could be freely sold by non-affiliates.  

 

NEW TOLLING AND RELATED REQUIREMENTS IN CONNECTION WITH HEDGING TRANSACTIONS 
 

  Tolling Requirements.  Under the Proposals, the six-month holding period for restricted 

securities of a reporting company would be tolled for up to six months if, during such period, the holder 

had a short position or had entered into a “put equivalent position” (as defined in Rule 16a-1(h) under the 

Securities Exchange Act of 1934 (the “Exchange Act”))7 with respect to any equity securities of the same 

class or any securities convertible into securities of such class, in the case of equity securities or with 

respect to nonconvertible debt securities.8  In no event would tolling extend the aggregate holding period 

beyond one year.   

 

  Effect on Tacking.  The proposed tolling provisions would flow through to the provisions 

of Rule 144 that permit the tacking of holding periods by successive holders.  Therefore, under the 

Proposals, a selling security holder would be required to inquire as to whether each prior holder had or 

had not engaged in hedging activities and, to the extent that any such holder had hedged, to exclude the 

period of such hedging activity from the period otherwise subject to tacking.  There would be no tolling if 

the selling security holder “reasonably believes” that no short or put equivalent position was held by a 

previous owner. 

 

  Related Rule Changes.  The Proposals contemplate changes to Rule 144 in connection 

with imposition of the tolling requirement, as follows: 

 

• Affiliates, who would remain obligated to file Forms 144, would be required to 

disclose information regarding any short or put equivalent position held with 

respect to the securities prior to the resale; and   

• If an affiliate elects to meet the “manner of sale” requirements by selling in 

“brokers’ transactions” and if the restricted securities have been held for less 

that one year, the broker would be required to make inquiry as to any short 
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position or put equivalent position with regard to the securities held by the 

selling security holder, whether the selling security holder made inquiries into 

the existence and character of any short position or put equivalent position 

held by the previous owner of the securities, and the results of such person’s 

inquiries.  

 

ELIMINATION OF SUBSTANTIALLY ALL REQUIREMENTS ON SALES BY NON-AFFILIATES (BUT NOT 

AFFILIATES) WHO HAVE SATISFIED THE APPLICABLE HOLDING PERIOD 
 

Under the current rules, non-affiliates are required to comply with all of the requirements of Rule 144 

(public information, manner of sale, volume limitations and Form 144 filing) during the period from 

termination of the initial one-year holding period through the end of the second year following acquisition 

of restricted securities.  If adopted, the Proposals would permit holders who are not affiliates of a 

reporting company at the time of sale or for the preceding three months to resell restricted securities after 

satisfaction of the initial holding period (six months, subject to extension for up to an additional six months 

in the presence of hedging activity), subject only to the current public information requirement of Rule 

144(c).   Non-affiliates would be permitted to resell freely (meaning, without compliance with any of the 

provisions of Rule 144) restricted securities of both reporting and non-reporting companies starting one 

year after the date of acquisition from the issuer or an affiliate.  The effect of these changes would be to 

eliminate entirely Form 144 filing requirements, manner of sale requirements and limitations on the 

volume of securities sold by non-affiliates.  The full panoply of Rule 144 requirements, including Form 144 

filings, would continue to apply to affiliates holding restricted stock after satisfaction of the initial holding 

period requirement.  

 

ELIMINATION OF MANNER OF SALE RESTRICTIONS ON RESALES OF DEBT AND CERTAIN OTHER 

SECURITIES 
  

The current rules require that sales of securities in compliance with Rule 144 be effected in “brokers’ 

transactions,” or in transactions directly with a “market maker,” and prohibit a seller from soliciting or 

arranging for the solicitation of orders to buy the securities in anticipation of, or in connection with, the 

Rule 144 transaction or making any payment in connection with the offer or sale of the securities to any 

person other than the executing broker.  The Proposals would eliminate these manner of sale restrictions 

on sales by non-affiliates and, for sales by affiliates, would exempt debt securities, as well as non-

participating preferred stock (which has debt-like characteristics), and asset-backed securities (for which 

the predominant purchasers are institutional investors) from those requirements.  
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INCREASE IN FORM 144 FILING THRESHOLDS 
 

The current rules require a selling security holder otherwise subject to Rule 144 to file a Form 144 if he or 

she intends to sell in excess of 500 shares or $10,000 of securities within a three-month period.  Under 

the Proposals, the Form 144 filing thresholds would be increased to trades in excess of 1,000 shares or 

$50,000 within a three-month period.  In addition, as noted above, under the Proposals the filing 

requirement would apply only to affiliates of the issuer.  

 

CODIFICATION OF STAFF POSITIONS 
 

The Proposals contemplate codification, without change (except in the case of the interpretation 

applicable to blank check companies), of the following SEC staff positions previously issued by the 

Commission’s Division of Corporation Finance:   

 

(1) Securities Acquired Under Section 4(6).  Securities acquired from an issuer 

pursuant to an exemption from registration under Section 4(6) of the Securities 

Act (available for offerings that do not exceed $5,000,000, are made only to 

accredited investors, do not involve any advertising or public solicitation and for 

which a Form D has been filed) are considered “restricted securities” for 

purposes of Rule 144(a)(3). 

 
(2) Tacking in Connection with Holding Company Formation.  Holders may tack 

Rule 144 holding periods in connection with transactions made solely to form a 

holding company, subject to satisfaction of certain conditions.  

 

(3) Tacking in Connection with Conversions and Exchanges of Securities.  If 
securities sold under Rule 144 were acquired from the issuer solely in exchange 

for other securities of the same issuer, the newly acquired securities are deemed 

to have been acquired at the same time as the securities surrendered for 

conversion or exchange, even if the securities surrendered were not convertible 

or exchangeable by their terms.  (That is, the holding period for the securities 

held prior to the exchange may be tacked on to the holding period for the post-

exchange securities.)  However, if the original securities did not, by their terms, 

permit cashless conversion or exchange, the parties amend the original 

securities to allow for such cashless exchange and the security holder provides 

consideration, other than solely securities of the issuer, for that amendment, then 

the shares would be deemed to have been acquired on the date that the original 
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securities were amended.  

 

(4) Tacking in Connection with Cashless Exercises.  Upon a cashless exercise of 

options or warrants, the newly acquired underlying securities are deemed to have 

been acquired when the corresponding options or warrants were acquired, even 

if the options or warrants originally did not provide for cashless exercise by their 

terms.  (That is, the holding period for the convertible securities may be tacked 

on to the holding period for the post-conversion securities.)  However, (A) if the 

original options or warrants do not permit cashless exercise by their terms and 

the holder provides consideration, other than solely securities of the issuer, to 

amend the options or warrants to allow for cashless exercise, then the options or 

warrants would be deemed to have been acquired on the date that the original 

options or warrants were amended and (B) the grant of certain options or 

warrants that are not purchased for cash or property, as in the case of employee 

stock options, does not commence the Rule 144 holding period with respect to 

the underlying securities, which would be deemed to commence on the date the 

option or warrant was exercised, if the requirement that full consideration be 

given is met at the time of exercise.  

 

(5) Aggregation of Pledged Securities.  For purposes of calculating the volume of 

securities that may be sold by a pledgee, so long as multiple pledgees are not 

the same “person” under Rule 144 and do not engage in concerted action, a 

pledgee may sell pledged securities without having to aggregate the sale with 

sales by other pledgees of the same securities from the same pledgor. 

 

(6) Treatment of Securities Issued by Shell Companies.  Rule 144 is not 

available to companies other than asset-backed issuers that meet the definition 

of “shell company” within Rule 405 under the Securities Act.9  However, Rule 144 

is available when (A) the issuer (i) has ceased to be a shell company, (ii) is 

subject to the reporting requirements of the Exchange Act, and (iii) has filed all 

reports and material required to be filed during the preceding 12 months (or for 

such shorter period that the registrant was required to file such reports and 

materials) and (B) at least 90 days has elapsed from the time the issuer files 

current “Form 10 information” with the Commission reflecting its status as an 

entity that is not a shell company.10  
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(7) Representations required from security holders relying on Exchange Act 
Rule 10b5-1(c).  A selling security holder who satisfies Rule 10b5-1(c) (providing 

an affirmative defense that a person’s purchase or sale was not “on the basis of” 

material nonpublic information upon the adoption of a trading plan meeting 

certain specified conditions) may modify the Form 144 representation that, as of 

the date the Form is filed, he or she “does not know any material adverse 

information in regard to the current and prospective operations of the issuer of 

the securities to be sold which has not been publicly disclosed” to indicate 

instead that he or she had no such knowledge as of the date on which he or she 

adopted the written trading plan or gave the trading instructions, specifying that 

date and indicating that the representation speaks as of that date. 

 

AMENDMENTS TO RULE 145 
 

Rule 145 as currently in effect provides that exchanges of securities in connection with reclassifications, 

mergers, consolidations or transfers of assets that are subject to a vote of security holders constitute 

sales of securities.  Rule 145(c) currently deems persons who were parties to such a transaction, other 

than the issuer, or affiliates of such parties, to be underwriters and current Rule 145(d) effectively 

imposes limitations on the resale of securities received in such transactions by persons deemed to be 

underwriters.  The Proposals would eliminate the presumed underwriter status provision in Rule 145(c) 

except with regard to transactions that involve holders of a shell company’s securities.  Therefore, 

affiliates of most companies involved in Rule 145 transactions would no longer be subject to resale 

limitations with respect to securities received in the transaction (other than Rule 144 limitations arising out 

of ongoing affiliate status).  The restrictions that remain applicable to resales of securities of shell 

companies would, under the Proposals, be harmonized with those under Rule 144 as it is proposed to be 

amended.  

 

 REVISIONS OF ASSET-BACKED SECURITIES RULES   
 

Rule 190 clarifies when registration of asset-backed securities is required under the Securities Act.  

Under the Proposals, it would be amended to provide that, if the underlying securities are restricted 

securities, in order to avoid registration, Rule 144 must be available for the sale of the securities in the 

resecuritization, except that at least two years must have elapsed since the later of the date the securities 

were acquired from the issuer of the underlying securities or from an affiliate of the issuer of the 

underlying securities.  
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COORDINATION OF FORM 144 AND FORM 4 FILING REQUIREMENTS 
 

In order to reduce duplicative requirements for individuals who are subject to both the Form 144 and the 

Section 16 filing requirements, the Proposing Release solicits comment on how best to coordinate the 

Form 144 filing requirements with the Form 4 filing requirements under Section 16 of the Exchange Act or 

eliminate overlapping filings, bearing in mind that, under the Proposals, only an affiliate would be required 

to make Form 144 filings.  Steps being considered by the Commission include revising the filing deadline 

for Form 144 to coincide with the filing deadline for Form 4; permitting Section 16 filers to satisfy both 

Section 16 and Form 144 filing requirements by timely filing a Form 4; revising and coordinating 

disclosure under Section 16 and on Form 144; and revising disclosure under Item 701 of Regulation S-K 

and Regulation S-B to provide additional information about the resale status of securities issued in 

unregistered transactions at the time the securities are first issued.  

 

*  *  * 

 

                                                      
1 Release No. 33-8813 
2 http://www.sec.gov/rules/proposed/2007/33-8813.pdf  
3  Rule 144 applies to the resale of two distinct categories of securities: (1) restricted securities, which are generally 

securities acquired directly or indirectly from the issuer, or from an affiliate of the issuer, in a transaction or chain of 
transactions not involving any public offering, and (2) control securities, which are securities held by affiliates of the issuer, 
regardless of how acquired.     

4  Under the current rules, both affiliates and non-affiliates are subject to an absolute one-year holding period with respect to 
resales of restricted securities.  Non-affiliates may resell freely following a two-year holding period, so long as they were 
not affiliates of the issuer during the three months prior to the sale.  

5  All sales of restricted securities and other securities of the same class for the account of a security holder within the 
preceding three months may not exceed the greatest of (i) one percent of the securities of the same class as shown by 
the most recent report or statement published by the issuer, or (ii) the average weekly reported volume of trading in such 
securities on all national securities exchanges and/or reported through the automated quotation system of a registered 
securities association during the four calendar weeks preceding the filing of the Form 144 for the transaction (or if no 
Form 144 is required, the date of receipt of the order to execute the transaction by the broker or the date of execution of 
the transaction directly with a market maker), or (iii) the average weekly volume of trading in such securities reported 
pursuant to an effective transaction reporting plan or an effective national market system plan (as those terms are defined 
in Rule 608 of Regulation NMS) during the four-week period specified in clause (ii) above. 

6  The securities must be sold in brokers' transactions or in transactions directly with a market maker, as those terms are 
defined in the Exchange Act, without solicitation or arrangement for the solicitation of orders to buy the securities in 
anticipation of or in connection with such transaction, and without payment in connection with the offer or sale of the 
securities to any person other than the executing broker.  

7  Rule 16a-1(h) defines a “put equivalent position” as a derivative security position that increases in value as the value of 
the underlying equity decreases, including, but not limited to, a long put option and a short call option position.  

8  In 1990, as part of rules amendments intended to broaden a holder’s ability to tack the holding periods of prior owners, the 
SEC eliminated a rule under which a holder maintaining a short position in, or any put or other option to dispose of, 
securities equivalent to restricted securities owned by the security holder was subject to tolling of the holding period.  In 
the Proposals, the Commission explicitly acknowledges that it is not merely reinstituting this tolling provision, but that it is 
expanding the categories of transactions that will trigger tolling, in order to ensure, in light of the current broad availability 
of hedging products and the relative ease and low cost of entering into hedging arrangements, that the economic risk of 
the investment has, in fact, come to rest with the holder prior to any public resale.  

9  The Proposals would expand the universe of companies subject to this interpretation from “registrants” to all “issuers,” 
thereby expanding it to cover non-reporting companies.  

10 Form 10 information is information equivalent to the information that a company would be required to file if it were 
registering a class of securities on Form 10, Form 10-SB, or Form 20-F under the Exchange Act.  

 
 
 
 

http://www.sec.gov/rules/proposed/2007/33-8813.pdf


 
9 

 
If you have any questions regarding this article, please contact any of the authors or contributors listed 
below.  
 
 

Authors and Contributors 

 
Hong Kong   
Richard A. Steinwurtzel 852.3760.3600 richard.steinwurtzel@friedfrank.com 
Joshua Wechsler 852.3760.3600 joshua.wechsler@friedfrank.com    
   
London   
Timothy E. Peterson 44.20.7972.9676 timothy.peterson@friedfrank.com    
Karen C. Wiedemann 44.20.7972.9624 karen.wiedemann@friedfrank.com 
   
New York   
Valerie Ford Jacob 212.859.8158 valerie.jacob@friedfrank.com 
Jonathan S. Adler 212.859.8662 jonathan.adler@friedfrank.com 
Daniel J. Bursky 212.859.8428 daniel.bursky@friedfrank.com 
Jessica Forbes 212.859.8558 jessica.forbes@friedfrank.com 
Stuart H. Gelfond 212.859.8272 stuart.gelfond@friedfrank.com 
Michael A. Levitt 212.859.8735 michael.levitt@friedfrank.com 
Paul D. Tropp 212.859.8933 paul.tropp@friedfrank.com 
   
Washington, DC   
Vasiliki B. Tsaganos 202 639.7078 vasiliki.tsaganos@friedfrank.com 
Anita J. Finkelstein 202.639.7452 anita.finkelstein@friedfrank.com 
 

 

 

 

 

 

 

 

 
Fried, Frank, Harris, Shriver & Jacobson LLP     

New York 
One New York Plaza 
New York, NY 10004 
Tel:   +1.212.859.8000 
Fax: +1.212.859.4000 
 
 

Washington, DC 
1001 Pennsylvania Avenue, 
NW 
Washington, DC 20004 
Tel:   +1.202.639.7000 
Fax: +1.202.639.7003 

Frankfurt 
Taunusanlage 18 
60325 Frankfurt am Main 
Tel:   +49.69.870.030.00 
Fax: +49.69.870.030.555 

Hong Kong 
In association with Huen Wong & Co. 
9th Floor, Gloucester Tower 
The Landmark 
15 Queen’s Road Central 
Hong Kong 
Tel:   +852.3760.3600 
Fax: +852.3760.3611 

Fried, Frank, Harris, Shriver 
& Jacobson (London) LLP 
99 City Road 
London EC1Y 1AX 
Tel:   +44.20.7972.9600 
Fax: +44.20.7972.9602 

Fried, Frank, Harris, Shriver 
& Jacobson (Europe) 
65-67, avenue des Champs Elysées 
75008 Paris 
Tel:   +33.140.62.22.00 
Fax: +33.140.62.22.29 
 

 

mailto:richard.steinwurtzel@friedfrank.com
mailto:joshua.wechsler@friedfrank.com
mailto:timothy.peterson@friedfrank.com
mailto:karen.wiedemann@friedfrank.com
mailto:valerie.jacob@friedfrank.com
mailto:jonathan.adler@friedfrank.com
mailto:daniel.bursky@friedfrank.com
mailto:jessica.forbes@friedfrank.com
mailto:stuart.gelfond@friedfrank.com
mailto:michael.levitt@friedfrank.com
mailto:paul.tropp@friedfrank.com
mailto:vasiliki.tsaganos@friedfrank.com
mailto:anita.finkelstein@friedfrank.com

