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Recent Developments 
Combating Noncompliance with Recovery Act Reporting Requirements:  On April 6, 2010, the 
President issued a memorandum directing executive agencies to use “every means available” to 
(1) identify each “prime recipient” that is required to file a report on FederalReporting.gov due to its 
receipt of funds under the American Reinvestment and Recovery Act (Recovery Act) and (2) 
ensure that every such recipient has filed a report.  The memorandum also directs agencies to 
intensify their efforts to improve compliance with these reporting requirements by, “wherever 
authorized and appropriate,” terminating awards, pursuing measures such as suspension and 
debarment, reclaiming funds, and considering, initiating, and implementing punitive actions.  
Agencies also are required to report the identities of noncompliant prime recipients to the Office of 
Management and Budget and, in doing so, to specify the detailed actions taken to respond to each 
instance of noncompliance.   

Federal Awardee Performance and Integrity Information System:  A final rule was issued revising 
the Federal Acquisition Regulation (FAR) to implement the Federal Awardee Performance and 
Integrity Information System (FAPIIS).  75 Fed. Reg. 14059 (Mar. 23, 2010).  FAPIIS contains 
information regarding the integrity and performance of covered Federal agency contractors and 
grantees.  The rule requires Contracting Officers to review the information in FAPIIS (which may 
be accessed through the Past Performance Information System at www.ppirs.gov) when making a 
responsibility determination before awarding contracts over the simplified acquisition threshold 
(generally $100,000).  In addition, offerors who submit a proposal for a Federal contract valued 
over $500,000 and who have more than $10 million in active contracts and grants are required to 
report in FAPIIS information pertaining to Federal contract or grant-related criminal, civil, and 
administrative proceedings through which a determination of fault was made.  During the life of the 
resultant contract, the successful offeror must semi-annually update the information in FAPIIS.  
FAPIIS also will notify a contractor whenever the Government posts new information to the 
contractor’s record, and the contractor will have an opportunity to post comments.  These 
reporting requirements will be implemented through two new clauses, FAR 52.209-7, “Information 
Regarding Responsibility Matters” and FAR 52.209-8, “Updates of Information Regarding 
Responsibility Matters.”  The new rule goes into effect on April 22, 2010. 

http://www.friedfrank.com/index.cfm?pageID=28&aID=6
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Nondisplacement of Qualified Workers Under Service Contracts:  The U.S. Department of Labor 
issued proposed regulations to implement a January 2009 Executive Order that establishes a 
general policy that service contractors and subcontractors, under a contract that succeeds a 
contract for the performance of the same or similar services at the same location, offer those 
employees employed under the predecessor contract, whose employment will be terminated as a 
result of the award of the successor contract, a right of first refusal of employment under the 
contract in positions for which they are qualified.  75 Fed. Reg. 13382 (Mar. 19, 2010).  This policy 
does not apply to managerial or supervisory employees, nor does it apply to employees who were 
hired to work under a Federal service contract and one or more nonfederal service contracts as 
part of a single job.  Contractors that violate the regulations may be subject to various remedies 
and sanctions, including the payment of lost wages or other monetary relief.  Comments to the 
proposed regulations must be submitted by May 18, 2010. 

Small Business Size Regulations:  The U.S. Small Business Administration (SBA) issued a 
proposed rule to amend its small business size regulations to make several changes to the size 
status protest and appeal rules.  75 Fed. Reg. 9129 (Mar. 1, 2010).  One notable proposed 
change involves the date for determining the size status of a business concern.  Under the current 
regulations, the SBA generally determines the size status of a concern as of the date that the 
concern submits a written self-certification that it is small to the procuring activity as part of its 
initial offer which includes price.  However, where an agency modifies a solicitation so that initial 
offers are no longer responsive, the SBA’s regulations currently provide that a concern must 
recertify that it is a small business at the time that it submits a responsive offer, which includes 
price, to the modified solicitation.  The SBA is proposing to delete this latter provision, so that a 
concern is no longer required to recertify its size where a solicitation is modified.  Noting that some 
procurements may “drag on for several years,” the SBA stated that the procurement community 
would be better served if there was a clear bright line for purposes of determining eligibility for 
award.  “Disqualifying an offeror based on whether a procuring agency’s requirement changes 
during the course of a protracted procurement unfairly punishes both the procuring agency and 
offerors that have expended time and resources pursuing the procurement.”  The SBA also opined 
that, if a change in a requirement is drastic enough that all offers are non-responsive, the 
procuring agency will have to cancel the procurement and issue a new solicitation open to all 
potential offerors, who would then have to submit size certifications with their initial offers, 
including price, in response to the new solicitation.   

Bid Protest Statistics:  The U.S. Government Accountability Office (GAO) recently released its bid 
protest statistics for fiscal year 2009.  The number of protests filed rose to 1,989 cases, an 
increase of 20 percent from the previous fiscal year.  Half of this increase is attributable to the 
GAO’s recently expanded jurisdiction over bid protests involving task and delivery orders, OMB 
Circular A-76, and the Transportation Security Administration.  Of 315 decisions on the merits, the 
GAO sustained 57 protests, which represents a sustain rate of 18 percent.  However, the reported 
“Effectiveness Rate” – which is based on a protester obtaining some form of relief from the 
contracting agency – was 45%.  This indicates that agencies took voluntary corrective action in a 
significant number of cases.  The GAO also reported that there was one instance in which an 
agency did not fully implement a recommendation made by the GAO in connection with a bid 
protest.  This case involved the sole-source award of a U.S. Army contract for information 
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technology support for the Office of the Judge Advocate General.  The bid protest statistics are 
available at http://www.gao.gov/special.pubs/bidpro09.pdf. 

Recent Decisions 
Organizational Conflicts of Interest (I):  The GAO sustained two bid protests challenging the award 
of a U.S. Army Corps of Engineers contract for the design and construction of a hospital because 
the Army unreasonably determined that the awardee did not have Organizational Conflicts of 
Interest (OCIs) arising through its design subcontractor.  McCarthy/Hunt, JV, B-402229.2, Feb. 16, 
2010; B.L. Harbert-Brasfield & Gorrie, JV, B-402229, Feb. 16, 2010.  The OCIs arose because, 
while the procurement was ongoing, the awardee’s design subcontractor was engaged in 
negotiations to be acquired by a company which had a subsidiary that was assisting the Army with 
the design concept for the hospital as well as with a technical review of the proposals submitted by 
the offerors.  As a result, the awardee had both an “unequal access to information” OCI (because 
the acquiring company’s subsidiary had access to competitively useful, non-public information 
regarding the Army’s priorities, preferences, and dislikes for the project) and a “biased ground 
rules” OCI (because the subsidiary’s assistance to the Army also placed it in a position to skew the 
competition in favor of the awardee’s design subcontractor).  Because the ordinary remedy for an 
unmitigated biased ground rules OCI is the elimination of that contractor from the competition, the 
GAO recommended that the Army eliminate the awardee from the procurement and make a new 
award determination. 

Organizational Conflicts of Interest (II):  The GAO also sustained two bid protests challenging the 
award of a Department of Health and Human Services (HHS) contract for the support of Medicare 
and Medicaid audit, oversight, and anti-fraud, waste, and abuse efforts because the HHS 
unreasonably found acceptable the awardee’s amended plan for mitigating potential OCIs.  C2C 
Solutions, Inc., B-401106.5, Jan. 25, 2010; Cahaba Safeguard Administrators, LLC, B-401842.2, 
Jan. 25, 2010.  The awardee had an undisputed potential “impaired objectivity” OCI because its 
performance of the solicited work could place it in the position of evaluating its parent corporation 
in connection with the parent’s Medicare Part D work.  The Contracting Officer initially determined 
that the awardee was ineligible for award because its proposed OCI mitigation strategies were 
inadequate.  In response, the awardee’s parent corporation submitted a letter that, in a single 
sentence, purported to amend the proposed OCI mitigation plan by stating that the parent, “at its 
discretion,” would divest the awardee, terminate its Part D contracts, or retain its Part D contracts 
and subcontract out the functions that pose an OCI with the work to be performed by the awardee.  
The GAO concluded that the Contracting Officer’s immediate acceptance of this revised OCI 
mitigation approach was defective because the amended plan lacked the necessary level of detail 
to reasonably assess the viability of the awardee’s mitigation strategy.  While the amended OCI 
plan identified three potential approaches to mitigate the identified conflicts, there were “no details 
explaining how any of the plans would work or when they would, or could, be implemented.”  In 
addition to the lack of detail, the GAO also found various aspects of the amended OCI mitigation 
plan “fundamentally problematic.”  For example, regarding the proposed strategy of the parent 
corporation retaining its Part D contracts and subcontracting out the functions that pose an OCI 
with the work to be performed by the awardee, the GAO stated that it was not apparent how such 



 

 
 
 

Fried Frank Government Contracts Alert®  No. 10-04-09 4 4/9/2010

an option would be feasible or effectively mitigate the conflict.  Because the parent corporation 
would remain contractually responsible for the subcontracted functions, the awardee could be 
viewed as being in the position of evaluating its parent, notwithstanding its parent’s use of an 
intervening layer of subcontractors.  The GAO therefore recommended that the HHS reconsider its 
determination that the awardee was eligible for award based on the amended OCI mitigation plan. 

FSS Contracts:  The GAO sustained a bid protest regarding the award of a Federal Supply 
Schedule (FSS) task order for construction site security services for the General Services 
Administration (GSA) because certain required services were outside the scope of the awardee’s 
FSS contract and, therefore, the awardee was ineligible for award.  American Security Programs, 
Inc., B-402069 et al., Jan. 15, 2010.  While the awardee’s FSS contract contained a “Protective 
Service Occupations” category that included Security Guards and other similar types of personnel 
necessary to staff security operations and to support those personnel, this category did not 
reasonably include the personnel necessary to perform the Construction Site Security Program 
Management services required by the solicitation.  In that regard, the solicitation required the 
awardee to develop a Construction Security Plan for the purposes of obtaining Sensitive 
Compartmented Information Facility accreditation from the Defense Intelligence Agency.  The 
GAO therefore recommended that the GSA instead issue the task order to the vendor next in line 
for award under the terms of the solicitation.  (Similarly, the GAO also recently sustained a protest 
regarding the Department of State’s award of an FSS order for vehicle and cargo inspection 
systems because the price of a non-FSS item allegedly was included in the price of an FSS item.  
Rapiscan Systems, Inc., B-401773.2 et al., Mar. 15, 2010.) 

IDIQ Contracts (I):  The GAO sustained a bid protest challenging the U.S. Army’s issuance of two 
task order requests for proposals because the solicited work was outside the scope of the 
underlying multiple-award indefinite delivery/indefinite quantity (IDIQ) contracts.  DynCorp 
International LLC, B-402349, Mar. 15, 2010.  The IDIQ contracts, which the Army awarded in 
2007, had a scope of work that was limited to providing counter-narcoterrorism support services 
worldwide.  The two task order requests for proposals, however, sought mentoring, training, 
facilities, and logistics support services for general law enforcement and counter-insurgency 
activities in Afghanistan.  The GAO agreed with the protester – who did not hold one of the five 
IDIQ contracts – that the solicited work was outside the scope of the IDIQ contracts because it 
was unrelated to counter-narcoterrorism.  Although there may have been some “small overlap” 
between the solicited work and the services required under the IDIQ contracts, the GAO stated 
that this did not permit the Army to purchase other services under the IDIQ contracts that were not 
reasonably contemplated when the contracts were issued.  The GAO therefore recommended that 
the Army cancel the task order requests for proposals and either conduct a full and open 
competition for the solicited work or prepare the appropriate justification to limit the competition. 

IDIQ Contracts (II):  The Armed Services Board of Contract Appeals (ASBCA), in response to an 
appeal brought under the Contract Disputes Act by the holder of a multiple-award IDIQ contract for 
professional services, held that the Air Force improperly excluded the contractor from eligibility to 
compete for additional task or delivery order awards.  HMRTECH2, LLC, ASBCA No. 56829, Mar. 
12, 2010.  The Air Force, which awarded the five-year IDIQ contracts as small business set asides 
in April 2006, excluded the contractor from consideration for further orders after it graduated from 
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the SBA’s Section 8(a) Business Development program one year after award.  The ASBCA, 
however, concluded that the contract did not provide a basis for excluding the contractor from 
receiving further orders.  In that regard, the ASBCA noted that SBA regulations state that a 
concern that qualifies as a small business at the time it receives a contract is generally considered 
a small business throughout the life of that contract.  The ASBCA further observed that task or 
delivery orders represent the Government’s exercise of existing contractual rights, and are not 
considered separate, individual contracts.   

Past Performance Evaluations:  The GAO sustained a bid protest regarding the award of four 
Federal Emergency Management Agency (FEMA) contracts for architect/engineering services 
because FEMA failed to consider any of the Past Performance Questionnaires it requested and 
received from references for the offerors.  Shaw-Parsons Infrastructure Recovery Consultants, 
LLC et al., B-401679.4 et al., Mar. 10, 2010.  The GAO considered the questionnaires to be past 
performance information “too close at hand to ignore.”  The GAO also noted that consideration of 
the questionnaires was “particularly material” in this case because FEMA did not obtain any other 
third-party assessments of the offerors’ past performance, and instead relied solely upon 
information contained in offeror self-assessments. 
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